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Federal Acquisition Regulation 31.205–7 

(iii) Fiscal year means the fiscal year 
established by the contractor for ac-
counting purposes. 

(iv) Contractor’s headquarters means 
the highest organizational level from 
which executive compensation costs 
are allocated to Government contracts. 

(q) Employee stock ownership plans 
(ESOP). (1) An ESOP is a stock bonus 
plan designed to invest primarily in 
the stock of the employer corporation. 
The contractor’s contributions to an 
Employee Stock Ownership Trust 
(ESOT) may be in the form of cash, 
stock, or property. 

(2) Costs of ESOPs are allowable sub-
ject to the following conditions: 

(i) The contractor measures, assigns, 
and allocates costs in accordance with 
48 CFR 9904.415. 

(ii) Contributions by the contractor 
in any one year that exceed the deduct-
ibility limits of the Internal Revenue 
Code for that year are unallowable. 

(iii) When the contribution is in the 
form of stock, the value of the stock 
contribution is limited to the fair mar-
ket value of the stock on the date that 
title is effectively transferred to the 
trust. 

(iv) When the contribution is in the 
form of cash— 

(A) Stock purchases by the ESOT in 
excess of fair market value are unal-
lowable; and 

(B) When stock purchases are in ex-
cess of fair market value, the con-
tractor shall credit the amount of the 
excess to the same indirect cost pools 
that were charged for the ESOP con-
tributions in the year in which the 
stock purchase occurs. However, when 
the trust purchases the stock with bor-
rowed funds which will be repaid over a 
period of years by cash contributions 
from the contractor to the trust, the 
contractor shall credit the excess price 
over fair market value to the indirect 
cost pools pro rata over the period of 
years during which the contractor con-
tributes the cash used by the trust to 
repay the loan. 

(v) When the fair market value of 
unissued stock or stock of a closely 
held corporation is not readily deter-
minable, the valuation will be made on 
a case-by-case basis taking into consid-

eration the guidelines for valuation 
used by the IRS. 

[48 FR 42301, Sept. 19, 1983] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting section 31.205–6, see the List 
of CFR Sections Affected which appears in 
the Finding Aids section of the printed vol-
ume and at www.fdsys.gov. 

31.205–7 Contingencies. 

(a) Contingency, as used in this sub-
part, means a possible future event or 
condition arising from presently 
known or unknown causes, the out-
come of which is indeterminable at the 
present time. 

(b) Costs for contingencies are gen-
erally unallowable for historical cost-
ing purposes because such costing deals 
with costs incurred and recorded on the 
contractor’s books. However, in some 
cases, as for example, terminations, a 
contingency factor may be recognized 
when it is applicable to a past period to 
give recognition to minor unsettled 
factors in the interest of expediting 
settlement. 

(c) In connection with estimates of 
future costs, contingencies fall into 
two categories: 

(1) Those that may arise from pres-
ently known and existing conditions, 
the effects of which are foreseeable 
within reasonable limits of accuracy; 
e.g., anticipated costs of rejects and de-
fective work. Contingencies of this cat-
egory are to be included in the esti-
mates of future costs so as to provide 
the best estimate of performance cost. 

(2) Those that may arise from pres-
ently known or unknown conditions, 
the effect of which cannot be measured 
so precisely as to provide equitable re-
sults to the contractor and to the Gov-
ernment; e.g., results of pending litiga-
tion. Contingencies of this category are 
to be excluded from cost estimates 
under the several items of cost, but 
should be disclosed separately (includ-
ing the basis upon which the contin-
gency is computed) to facilitate the ne-
gotiation of appropriate contractual 
coverage. (See, for example, 31.205–6(g) 
and 31.205–19.) 

[69 FR 34243, June 18, 2004] 
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