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32.1010

specified event or performance criterion has been successfully accomplished in accordance with the contract. If an event is cumulative, the
contracting officer shall not approve
the performance-based payment unless
all identified preceding events or criteria are accomplished.
(e) Government-caused delay. Entitlement to a performance-based payment
is solely on the basis of successful performance of the specified events or performance criteria. However, if there is
a Government-caused delay, the contracting officer may renegotiate the
performance-based payment schedule
to facilitate contractor billings for any
successfully accomplished portions of
the delayed event or criterion.
[72 FR 73222, Dec. 26, 2007, as amended at 76
FR 14547, Mar. 16, 2011]
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32.1008 Suspension or reduction of
performance-based payments.
The contracting officer shall apply
the policy and procedures in paragraphs (a), (b), (c), and (e) of 32.503–6,
Suspension or reduction of payments,
whenever exercising the Government’s
rights to suspend or reduce performance-based payments in accordance
with paragraph (e) of the clause at
52.232–32,
Performance-Based
Payments.
32.1009 Title.
(a) Since the clause at 52.232–32, Performance-Based Payments, gives the
Government title to the property described in paragraph (f) of the clause,
the contracting officer shall ensure
that the Government title is not compromised by other encumbrances. Ordinarily, the contracting officer, in the
absence of reason to believe otherwise,
may rely upon the contractor’s certification contained in the payment request.
(b) If the contracting officer becomes
aware of any arrangement or condition
that would impair the Government’s
title to the property affected by the
Performance-Based Payments clause,
the contracting officer shall require
additional protective provisions.
(c) The existence of any such encumbrance is a violation of the contractor’s obligations under the contract,
and the contracting officer may, if nec-

essary, suspend or reduce payments
under the terms of the PerformanceBased Payments clause covering failure to comply with a material requirement of the contract. In addition, if
the contractor fails to disclose an existing encumbrance in the certification, the contracting officer should
consult with legal counsel concerning
possible violation of 31 U.S.C. 3729, the
False Claims Act.
[64 FR 10540, Mar. 4, 1999, as amended at 72
FR 73222, Dec. 26, 2007]

32.1010

Risk of loss.

(a) Under the clause at 52.232–32, Performance-Based Payments, and except
for normal spoilage, the contractor
bears the risk for lost, stolen, damaged, or destroyed property, even
though title is vested in the Government, unless the Government has expressly assumed this risk. The clauses
prescribed in this regulation related to
performance-based payments, default,
and terminations do not constitute a
Government assumption of risk.
(b) If a loss occurs in connection with
property for which the contractor
bears the risk, and the property is
needed for performance, the contractor
is obligated to repay the Government
the performance-based payments related to the property.
(c) The contractor is not obligated to
pay for the loss of property for which
the Government has assumed the risk
of loss. However, a serious loss may impede the satisfactory progress of contract performance, so that the contracting officer may need to act under
paragraph (e)(2) of the PerformanceBased Payments clause. In addition,
while the contractor is not required to
repay previous performance-based payments in the event of a loss for which
the Government has assumed the risk,
such a loss may prevent the contractor
from making the certification required
by the Performance-Based Payments
clause.
[64 FR 10540, Mar. 4, 1999, as amended at 75
FR 38680, July 2, 2010]
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