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Federal Acquisition Regulation 36.202 

Firm in conjunction with architect- 
engineer services, means any indi-
vidual, partnership, corporation, asso-
ciation, or other legal entity permitted 
by law to practice the professions of ar-
chitecture or engineering. 

Plans and specifications means draw-
ings, specifications, and other data for 
and preliminary to the construction. 

Record drawings means drawings sub-
mitted by a contractor or subcon-
tractor at any tier to show the con-
struction of a particular structure or 
work as actually completed under the 
contract. 

Two-phase design-build selection proce-
dures is a selection method in which a 
limited number of offerors (normally 
five or fewer) is selected during Phase 
One to submit detailed proposals for 
Phase Two (see subpart 36.3). 

[48 FR 42356, Sept. 19, 1983, as amended at 51 
FR 36972, Oct. 16, 1986; 54 FR 13336, Mar. 31, 
1989; 54 FR 19827, May 8, 1989; 56 FR 29128, 
June 25, 1991; 62 FR 272, Jan. 2, 1997; 64 FR 
72432, Dec. 27, 1999; 66 FR 2132, Jan. 10, 2001] 

36.103 Methods of contracting. 
(a) The contracting officer shall use 

sealed bid procedures for a construc-
tion contract if the conditions in 
6.401(a) apply, unless the contract will 
be performed outside the United States 
and its outlying areas. (See 6.401(b)(2).) 

(b) Contracting officers shall acquire 
architect-engineer services by negotia-
tion, and select sources in accordance 
with applicable law, subpart 36.6, and 
agency regulations. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 68 FR 28083, May 22, 2003] 

36.104 Policy. 
(a) Unless the traditional acquisition 

approach of design-bid-build estab-
lished under the Brooks Architect-En-
gineers Act (40 U.S.C. 1101 et seq.) or an-
other acquisition procedure authorized 
by law is used, the contracting officer 
shall use the two-phase selection proce-
dures authorized by 10 U.S.C. 2305a or 
41 U.S.C. 253m when entering into a 
contract for the design and construc-
tion of a public building, facility, or 
work, if the contracting officer makes 
a determination that the procedures 
are appropriate for use (see subpart 
36.3). Other acquisition procedures au-

thorized by law include the procedures 
established in this part and other parts 
of this chapter and, for DoD, the de-
sign-build process described in 10 
U.S.C. 2862. 

(b) Agencies shall implement high- 
performance sustainable building de-
sign, construction, renovation, repair, 
commissioning, operation and mainte-
nance, management, and 
deconstruction practices so as to— 

(1) Ensure that all new construction, 
major renovation, or repair and alter-
ation of Federal buildings complies 
with the Guiding Principles for Federal 
Leadership in High-Performance and 
Sustainable Buildings (available at 
http://www.wbdg.org/pdfs/ 
hpsblguidance.pdf); 

(2) Pursue cost-effective, innovative 
strategies, such as highly reflective 
and vegetated roofs, to minimize con-
sumption of energy, water, and mate-
rials; 

(3) Identify alternatives to renova-
tion that reduce existing assets’ de-
ferred maintenance costs; 

(4) Ensure that rehabilitation of Fed-
erally-owned historic buildings utilizes 
best practices and technologies in ret-
rofitting to promote long-term viabil-
ity of the buildings; and 

(5) Ensure pollution prevention and 
eliminate waste by diverting at least 50 
percent of construction and demolition 
materials and debris by the end of Fis-
cal Year 2015. 

[76 FR 31401, May 31, 2011] 

Subpart 36.2—Special Aspects of 
Contracting for Construction 

36.201 Evaluation of contractor per-
formance. 

See 42.1502(e) for the requirements for 
preparing past performance evalua-
tions for construction contracts. 

[74 FR 31560, July 1, 2009] 

36.202 Specifications. 

(a) Construction specifications shall 
conform to the requirements in part 11 
of this regulation. 

(b) Whenever possible, contracting 
officers shall ensure that references in 
specifications are to widely recognized 
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standards or specifications promul-
gated by governments, industries, or 
technical societies. 

(c) When brand name or equal descrip-
tions are necessary, specifications 
must clearly identify and describe the 
particular physical, functional, or 
other characteristics of the brand- 
name items which are considered es-
sential to satisfying the requirement. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 48249, Sept. 18, 1995; 66 FR 27415, May 16, 
2001; 74 FR 34207, July 14, 2009] 

36.203 Government estimate of con-
struction costs. 

(a) An independent Government esti-
mate of construction costs shall be pre-
pared and furnished to the contracting 
officer at the earliest practicable time 
for each proposed contract and for each 
contract modification anticipated to 
exceed the simplified acquisition 
threshold. The contracting officer may 
require an estimate when the cost of 
required work is not anticipated to ex-
ceed the simplified acquisition thresh-
old. The estimate shall be prepared in 
as much detail as though the Govern-
ment were competing for award. 

(b) When two-step sealed bidding is 
used, the independent Government es-
timate shall be prepared when the con-
tract requirements are definitized. 

(c) Access to information concerning 
the Government estimate shall be lim-
ited to Government personnel whose 
official duties require knowledge of the 
estimate. An exception to this rule 
may be made during contract negotia-
tions to allow the contracting officer 
to identify a specialized task and dis-
close the associated cost breakdown 
figures in the Government estimate, 
but only to the extent deemed nec-
essary to arrive at a fair and reason-
able price. The overall amount of the 
Government’s estimate shall not be 
disclosed except as permitted by agen-
cy regulations. 

[48 FR 42356, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985; 62 FR 44829, Aug. 22, 1997; 71 FR 57368, 
Sept. 28, 2006] 

36.204 Disclosure of the magnitude of 
construction projects. 

Advance notices and solicitations 
shall state the magnitude of the re-

quirement in terms of physical charac-
teristics and estimated price range. In 
no event shall the statement of mag-
nitude disclose the Government’s esti-
mate. Therefore, the estimated price 
should be described in terms of one of 
the following price ranges: 

(a) Less than $25,000. 
(b) Between $25,000 and $100,000. 
(c) Between $100,000 and $250,000. 
(d) Between $250,000 and $500,000. 
(e) Between $500,000 and $1,000,000. 
(f) Between $1,000,000 and $5,000,000. 
(g) Between $5,000,000 and $10,000,000. 
(h) More than $10,000,000. 

36.205 Statutory cost limitations. 

(a) Contracts for construction shall 
not be awarded at a cost to the Govern-
ment— 

(1) In excess of statutory cost limita-
tions, unless applicable limitations can 
be and are waived in writing for the 
particular contract; or 

(2) Which, with allowances for Gov-
ernment-imposed contingencies and 
overhead, exceeds the statutory au-
thorization. 

(b) Solicitations containing one or 
more items subject to statutory cost 
limitations shall state (1) the applica-
ble cost limitation for each affected 
item in a separate schedule; (2) that an 
offer which does not contain sepa-
rately-priced schedules will not be con-
sidered; and (3) that the price on each 
schedule shall include an approximate 
apportionment of all estimated direct 
costs, allocable indirect costs, and 
profit. 

(c) The Government shall reject an 
offer if its prices exceed applicable 
statutory limitations, unless laws or 
agency procedures provide pertinent 
exemptions. However, if it is in the 
Government’s interest, the contracting 
officer may include a provision in the 
solicitation which permits the award of 
separate contracts for individual items 
whose prices are within or not subject 
to applicable statutory limitations. 

(d) The Government shall also reject 
an offer if its prices are within statu-
tory limitations only because it is ma-
terially unbalanced. An offer is unbal-
anced if its prices are significantly less 
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