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SUBCHAPTER B—ACQUISITION PLANNING 

PART 205—PUBLICIZING 
CONTRACT ACTIONS 

Subpart 205.2—Synopses of Proposed 
Contract Actions 

Sec. 
205.203 Publicizing and response time. 
205.205 Special situations. 
205.207 Preparation and transmittal of syn-

opses. 

Subpart 205.3—Synopses of Contract 
Awards 

205.301 General. 
205.303 Announcement of contract awards. 

Subpart 205.4—Release of Information 

205.470 Contract clause. 

Subpart 205.5—Paid Advertisements 

205.502 Authority. 

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1. 

SOURCE: 56 FR 36302, July 31, 1991, unless 
otherwise noted. 

Subpart 205.2—Synopses of 
Proposed Contract Actions 

205.203 Publicizing and response time. 
(b) Allow at least 45 days response 

time when requested by a qualifying or 
designated country source (as these 
terms are used in part 225) and the re-
quest is consistent with the Govern-
ment’s requirement. 

205.205–70 Notification of bundling of 
DoD contracts. 

(a) When a proposed acquisition is 
funded entirely using DoD funds and 
potentially involves bundling, the con-
tracting officer shall, at least 30 days 
prior to the release of a solicitation or 
30 days prior to placing an order with-
out a solicitation, publish in 
FedBizOpps.gov (or any successor site) 
a notification of the intent to bundle 
the requirement. In addition, if the 
agency has determined that measur-
ably substantial benefits are expected 
to be derived as a result of bundling, 
the notification shall include a brief 

description of those benefits (see FAR 
7.107). 

(b) This requirement is in addition to 
the notification requirements at FAR 
10.001(c)(2)(i) and (ii). 

[75 FR 40716, July 13, 2010] 

205.207 Preparation and transmittal of 
synopses. 

(d)(i) For acquisitions being consid-
ered for historically black college and 
university and minority institution 
set-asides under 226.370— 

(A) Cite the appropriate Numbered 
Note; and 

(B) Include the notice at PGI 
205.207(d)(i). 

(ii) For broad agency announcement 
notices, see 235.016. 

[69 FR 63328, Nov. 1, 2004, as amended at 70 
FR 73149, Dec. 9, 2005] 

Subpart 205.3—Synopses of 
Contract Awards 

205.301 General. 
(a)(S–70) Synopsis of exceptions to do-

mestic source requirements. 
(i) In accordance with 10 U.S.C. 

2533a(k), contracting officers also must 
synopsize through the GPE, awards ex-
ceeding the simplified acquisition 
threshold that are for the acquisition 
of any clothing, fiber, yarn, or fabric 
items described in 225.7002–1(a)(2) 
through (10), if— 

(A) The Secretary concerned has de-
termined that domestic items are not 
available, in accordance with 225.7002– 
2(b); or 

(B) The acquisition is for chemical 
warfare protective clothing, and the 
contracting officer has determined that 
an exception to domestic source re-
quirements applies because the acquisi-
tion furthers an agreement with a 
qualifying country, in accordance with 
225.7002–2(n). 

(ii) The synopsis must be submitted 
in sufficient time to permit its publica-
tion not later than 7 days after con-
tract award. 

(iii) In addition to the information 
otherwise required in a synopsis of con-
tract award, the synopsis must include 

VerDate Mar<15>2010 16:51 Nov 28, 2011 Jkt 223209 PO 00000 Frm 00047 Fmt 8010 Sfmt 8010 Q:\48\48V3.TXT ofr150 PsN: PC150



38 

48 CFR Ch. 2 (10–1–11 Edition) 205.303 

one of the following statements as ap-
plicable: 

(A) ‘‘The exception at DFARS 
225.7002–2(b) applies to this acquisition, 
because the Secretary concerned has 
determined that items grown, reproc-
essed, reused, or produced in the 
United States cannot be acquired as 
and when needed in satisfactory qual-
ity and sufficient quantity at U.S. mar-
ket prices.’’ 

(B) ‘‘The exception at DFARS 
225.7002–2(n) applies to this acquisition, 
because the contracting officer has de-
termined that this acquisition of chem-
ical warfare protective clothing fur-
thers an agreement with a qualifying 
country identified in DFARS 
225.003(10).’’ 

[71 FR 58536, Oct. 4, 2006, as amended at 74 FR 
52895, Oct. 15, 2009; 74 FR 59914, Nov. 19, 2009] 

205.303 Announcement of contract 
awards. 

(a) Public announcement. (i) The 
threshold for DoD awards is $6.5 mil-
lion. Report all contractual actions, in-
cluding modifications, that have a face 
value, excluding unexercised options, 
of more than $6.5 million. 

(A) For undefinitized contractual ac-
tions, report the not-to-exceed (NTE) 
amount. Later, if the definitized 
amount exceeds the NTE amount by 
more than $6.5 million, report only the 
amount exceeding the NTE. 

(B) For indefinite delivery, time and 
material, labor hour, and similar con-
tracts, report the initial award if the 
estimated face value, excluding 
unexercised options, is more than $6.5 
million. Do not report orders up to the 
estimated value, but after the esti-
mated value is reached, report subse-
quent modifications and orders that 
have a face value of more than $6.5 mil-
lion. 

(C) Do not report the same work 
twice. 

(ii) Departments and agencies submit 
the information— 

(A) To the Office of the Assistant 
Secretary of Defense (Public Affairs); 

(B) By the close of business the day 
before the date of the proposed award; 

(C) Using report control symbol DD- 
LA– (AR) 1279; 

(D) Including, as a minimum, the fol-
lowing— 

(1) Contract data. Contract number, 
modification number, or delivery order 
number, face value of this action, total 
cumulative face value of the contract, 
description of what is being bought, 
contract type, whether any of the buy 
was for foreign military sales (FMS) 
and identification of the FMS cus-
tomer; 

(2) Competition information. Number of 
solicitations mailed and number of of-
fers received; 

(3) Contractor data. Name, address, 
and place of performance (if significant 
work is performed at a different loca-
tion); 

(4) Funding data. Type of appropria-
tion and fiscal year of the funds, and 
whether the contract is multiyear (see 
FAR Subpart 17.1); and 

(5) Miscellaneous data. Identification 
of the contracting office, the con-
tracting office point of contact, known 
congressional interest, and the infor-
mation release date. 

(iii) Departments and agencies, in ac-
cordance with department/agency pro-
cedures and concurrent with the public 
announcement, shall provide informa-
tion similar to that required by para-
graph (a)(ii) of this section to members 
of Congress in whose state or district 
the contractor is located and the work 
is to be performed. 

[56 FR 36302, July 31, 1991, as amended at 56 
FR 67212, Dec. 30, 1991; 71 FR 75892, Dec. 19, 
2006; 75 FR 45073, Aug. 2, 2010] 

Subpart 205.4—Release of 
Information 

205.470 Contract clause. 

Use the clause at 252.205–7000, Provi-
sion of Information to Cooperative 
Agreement Holders, in solicitations 
and contracts expected to exceed 
$1,000,000,000. This clause implements 
10 U.S.C. 2416. 

[69 FR 63328, Nov. 1, 2004, as amended at 70 
FR 8537, Feb. 22, 2005] 

Subpart 205.5—Paid 
Advertisements 

205.502 Authority. 
(a) Newspapers. Heads of contracting 

activities are delegated authority to 
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approve the publication of paid adver-
tisements in newspapers. 

[69 FR 63328, Nov. 1, 2004] 

PART 206—COMPETITION 
REQUIREMENTS 

Sec. 
206.001 Applicability. 

Subpart 206.2—Full and Open Competition 
After Exclusion of Sources 

206.202 Establishing or maintaining alter-
native sources. 

206.203 Set-asides for small business con-
cerns. 

Subpart 206.3—Other Than Full and Open 
Competition 

206.302 Circumstances permitting other 
than full and open competition. 

206.302–1 Only one responsible source and no 
other supplies or services will satisfy 
agency requirements. 

206.302–2 Unusual and compelling urgency. 
206.302–3 Industrial mobilization; or engi-

neering, development, or research capa-
bility. 

206.302–3–70 Solicitation provision. 
206.302–4 International agreement. 
206.302–5 Authorized or required by statute. 
206.302–7 Public interest. 
206.303 Justifications. 
206.303–70 Acquisitions in support of oper-

ations in Iraq or Afghanistan. 
206.304 Approval of the justification. 

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1. 

SOURCE: 56 FR 36303, July 31, 1991, unless 
otherwise noted. 

206.001 Applicability. 
(b) As authorized by 10 U.S.C. 1091, 

contracts awarded to individuals using 
the procedures at 237.104(b)(ii) are ex-
empt from the competitive require-
ments of FAR part 6. 

(S–70) Also excepted from this part 
are follow-on production contracts for 
products developed pursuant to the 
‘‘other transactions’’ authority of 10 
U.S.C. 2371 for prototype projects 
when— 

(1) The other transaction agreement 
includes provisions for a follow-on pro-
duction contract; 

(2) The contracting officer receives 
sufficient information from the agree-
ments officer and the project manager 
for the prototype other transaction 

agreement, which documents that the 
conditions set forth in 10 U.S.C. 2371 
note, subsections (f)(2) (A) and (B) (see 
32 CFR 3.9(d)), have been met; and 

(3) The contracting officer estab-
lishes quantities and prices for the fol-
low-on production contract that do not 
exceed the quantities and target prices 
established in the other transaction 
agreement. 

[70 FR 2361, Jan. 13, 2005] 

Subpart 206.2—Full and Open 
Competition After Exclusion of 
Sources 

206.202 Establishing or maintaining 
alternative sources. 

(a) Agencies may use this authority 
to totally or partially exclude a par-
ticular source from a contract action. 

(b) The determination and findings 
(D&F) and the documentation sup-
porting the D&F shall identify the 
source to be excluded from the con-
tract action. Include the information 
at PGI 206.202(b), as applicable, and any 
other information that may be perti-
nent, in the supporting documentation. 

[69 FR 74991, Dec. 15, 2004] 

206.203 Set-asides for small business 
concerns. 

(b) Also no separate justification or 
determination and findings is required 
for contract actions processed as his-
torically black college and university 
and minority institution set-asides (see 
226.7003). 

[63 FR 41973, Aug. 6, 1998] 

Subpart 206.3—Other Than Full 
and Open Competition 

206.302 Circumstances permitting 
other than full and open competi-
tion. 

206.302–1 Only one responsible source 
and no other supplies or services 
will satisfy agency requirements. 

(a) Authority. (2)(i) Section 8059 of 
Pub. L. 101–511 and similar sections in 
subsequent defense appropriations acts 
prohibit departments and agencies 
from entering into contracts for stud-
ies, analyses, or consulting services 
(see FAR subpart 37.2) on the basis of 
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an unsolicited proposal without pro-
viding for full and open competition, 
unless— 

(1) The head of the contracting activ-
ity, or a designee no lower than chief of 
the contracting office, determines 
that— 

(i) Following thorough technical 
evaluation, only one source is fully 
qualified to perform the proposed work; 

(ii) The unsolicited proposal offers 
significant scientific or technological 
promise, represents the product of 
original thinking, and was submitted 
in confidence; or 

(iii) The contract benefits the na-
tional defense by taking advantage of a 
unique and significant industrial ac-
complishment or by ensuring financial 
support to a new product or idea; 

(2) A civilian official of the DoD, 
whose appointment has been confirmed 
by the Senate, determines the award to 
be in the interest of national defense; 
or 

(3) The contract is related to im-
provement of equipment that is in de-
velopment or production. 

(b) Application. This authority may 
be used for acquisitions of test articles 
and associated support services from a 
designated foreign source under the 
DoD Foreign Comparative Testing Pro-
gram. 

[56 FR 36303, July 31, 1991, as amended at 57 
FR 14992, Apr. 23, 1992; 58 FR 28463, May 13, 
1993; 69 FR 74991, Dec. 15, 2004] 

206.302–2 Unusual and compelling ur-
gency. 

(b) Application. For guidance on cir-
cumstances under which use of this au-
thority may be appropriate, see PGI 
206.302–2(b). 

[69 FR 74991, Dec. 15, 2004] 

206.302–3 Industrial mobilization; or 
engineering, development, or re-
search capability. 

206.302–3–70 Solicitation provision. 

Use the provision at 252.206–7000, Do-
mestic Source Restriction, in all solici-
tations that are restricted to domestic 
sources under the authority of FAR 
6.302–3. 

206.302–4 International agreement. 

(c) Limitations. Pursuant to 10 U.S.C. 
2304(f)(2)(E), the justifications and ap-
provals described in FAR 6.303 and 6.304 
are not required if the head of the con-
tracting activity prepares a document 
that describes the terms of an agree-
ment or treaty or the written direc-
tions, such as a Letter of Offer and Ac-
ceptance, that have the effect of re-
quiring the use of other than competi-
tive procedures for the acquisition. 

[63 FR 67803, Dec. 9, 1998] 

206.302–5 Authorized or required by 
statute. 

(b) Application. Agencies may use this 
authority to— 

(i) Acquire supplies and services from 
military exchange stores outside the 
United States for use by the armed 
forces outside the United States in ac-
cordance with 10 U.S.C. 2424(a) and sub-
ject to the limitations of 10 U.S.C. 
2424(b). The limitations of 10 U.S.C. 
2424(b) (1) and (2) do not apply to the 
purchase of soft drinks that are manu-
factured in the United States. For the 
purposes of 10 U.S.C. 2424, soft drinks 
manufactured in the United States are 
brand name carbonated sodas, manu-
factured in the United States, as evi-
denced by product markings. 

(ii) Acquire police, fire protection, 
airfield operation, or other community 
services from local governments at 
military installations to be closed 
under the circumstances in 237.7401 
(Section 2907 of Fiscal Year 1994 De-
fense Authorization Act (Pub. L. 103– 
160)). 

(c) Limitations. (i) 10 U.S.C. 2361 pre-
cludes use of this exception for awards 
to colleges or universities for the per-
formance of research and development, 
or for the construction of any research 
or other facility, unless— 

(A) The statute authorizing or re-
quiring award specifically— 

(1) States that the statute modifies 
or supersedes the provisions of 10 
U.S.C. 2361, 

(2) Identifies the particular college or 
university involved, and 

(3) States that award is being made 
in contravention of 10 U.S.C. 2361(a); 
and 
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(B) The Secretary of Defense provides 
Congress written notice of intent to 
award. The contract cannot be awarded 
until 180 days have elapsed since the 
date Congress received the notice of in-
tent to award. Contracting activities 
must submit a draft notice of intent 
with supporting documentation 
through channels to the Director of De-
fense Procurement and Acquisition 
Policy, Office of the Under Secretary of 
Defense (Acquisition, Technology, and 
Logistics). 

(ii) The limitation in paragraph (c)(i) 
of this subsection applies only if the 
statute authorizing or requiring award 
was enacted after September 30, 1989. 

(iii) Subsequent statutes may provide 
different or additional constraints on 
the award of contracts to specified col-
leges and universities. Contracting of-
ficers should consult legal counsel on a 
case-by-case basis. 

[56 FR 36303, July 31, 1991, as amended at 57 
FR 14992, Apr. 23, 1992; 58 FR 28463, May 13, 
1993; 59 FR 36089, July 15, 1994; 60 FR 29497, 
June 5, 1995; 60 FR 40107, Aug. 7, 1995; 65 FR 
39704, June 27, 2000; 68 FR 7439, Feb. 14, 2003] 

206.302–7 Public interest. 
(c) Limitations. For the defense agen-

cies, the written determination to use 
this authority must be made by the 
Secretary of Defense. 

206.303 Justifications. 

206.303–70 Acquisitions in support of 
operations in Iraq or Afghanistan. 

The justification and approval ad-
dressed in FAR 6.303 is not required for 
acquisitions conducted using a proce-
dure specified in 225.7703–1(a). 

[73 FR 53152, Sept. 15, 2008] 

206.304 Approval of the justification. 
(a)(4) The Under Secretary of Defense 

(Acquisition, Technology, and Logis-
tics) may delegate this authority to— 

(A) An Assistant Secretary of De-
fense; or 

(B) For a defense agency, an officer 
or employee serving in, assigned, or de-
tailed to that agency who— 

(1) If a member of the armed forces, 
is serving in a rank above brigadier 
general or rear admiral (lower half); or 

(2) If a civilian, is serving in a posi-
tion with a grade under the General 

Schedule (or any other schedule for ci-
vilian officers or employees) that is 
comparable to or higher than the grade 
of major general or rear admiral. 

[61 FR 10285, Mar. 13, 1995, as amended at 61 
FR 50451, Sept. 26, 1996; 65 FR 39704, June 27, 
2000] 

PART 207—ACQUISITION 
PLANNING 

Subpart 207.1—Acquisition Plans 

Sec. 
207.102 Policy. 
207.103 Agency-head responsibilities. 
207.104 General procedures. 
207.105 Contents of written acquisition 

plans. 
207.106 Additional requirements for major 

systems. 
207.170 Consolidation of contract require-

ments. 
207.170–1 Scope. 
207.170–2 Definitions. 
207.170–3 Policy and procedures. 
207.171 Component breakout. 
207.171–1 Scope. 
207.171–2 Definition. 
207.171–3 Policy. 
207.171–4 Procedures. 
207.172 Human research. 

Subpart 207.4—Equipment Lease or 
Purchase 

207.401 Acquisition considerations. 
207.470 Statutory requirements. 
207.471 Funding requirements. 

Subpart 207.5—Inherently Governmental 
Functions 

207.500 Scope of subpart. 
207.503 Policy. 

Subpart 207.70—Buy-to-Budget— 
Additional Quantities of End Items 

207.7001 Definition. 
207.7002 Authority to acquire additional 

quantities of end items. 
207.7003 Limitation. 

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1. 

SOURCE: 56 FR 36305, July 31, 1991, unless 
otherwise noted. 

Subpart 207.1—Acquisition Plans 

207.102 Policy. 
(a)(1) See 212.102 regarding require-

ments for a written determination that 
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the commercial item definition has 
been met when using FAR Part 12 pro-
cedures. 

[73 FR 4114, Jan. 24, 2008] 

207.103 Agency-head responsibilities. 
(d)(i) Prepare written acquisition 

plans for— 
(A) Acquisitions for development, as 

defined in FAR 35.001, when the total 
cost of all contracts for the acquisition 
program is estimated at $10 million or 
more; 

(B) Acquisitions for production or 
services when the total cost of all con-
tracts for the acquisition program is 
estimated at $50 million or more for all 
years or $25 million or more for any fis-
cal year; and 

(C) Any other acquisition considered 
appropriate by the department or agen-
cy. 

(ii) Written plans are not required in 
acquisitions for a final buy out or one- 
time buy. The terms ‘‘final buy out’’ 
and ‘‘one-time buy’’ refer to a single 
contract that covers all known present 
and future requirements. This excep-
tion does not apply to a multiyear con-
tract or a contract with options or 
phases. 

(e) Prepare written acquisition plans 
for acquisition programs meeting the 
thresholds of paragraphs (d)(i)(A) and 
(B) of this section on a program basis. 
Other acquisition plans may be written 
on either a program or an individual 
contract basis. 

(g) The program manager, or other 
official responsible for the program, 
has overall responsibility for acquisi-
tion planning. 

(h) For procurement of conventional 
ammunition, as defined in DoDD 
5160.65, Single Manager for Conven-
tional Ammunition (SMCA), the SMCA 
will review the acquisition plan to de-
termine if it is consistent with retain-
ing national technology and industrial 
base capabilities in accordance with 10 
U.S.C. 2304(c)(3) and Section 806 of Pub-
lic Law 105–261. The department or 
agency— 

(i) Shall submit the acquisition plan 
to the address in PGI 207.103(h); and 

(ii) Shall not proceed with the pro-
curement until the SMCA provides 
written concurrence with the acquisi-
tion plan. In the case of a non-concur-

rence, the SMCA will resolve issues 
with the Army Office of the Executive 
Director for Conventional Ammuni-
tion. 

[71 FR 53045, Sept. 8, 2006, as amended at 71 
FR 58537, Oct. 4, 2006] 

207.104 General procedures. 
In developing an acquisition plan, 

agency officials shall take into account 
the requirement for scheduling and 
conducting a Peer Review in accord-
ance with 201.170. 

[74 FR 37626, July 29, 2009] 

207.105 Contents of written acquisi-
tion plans. 

In addition to the requirements of 
FAR 7.105, planners shall follow the 
procedures at PGI 207.105. 

[71 FR 53045, Sept. 8, 2006] 

207.106 Additional requirements for 
major systems. 

(b)(1)(A) The contracting officer is 
prohibited by 10 U.S.C. 2305(d)(4)(A) 
from requiring offers for development 
or production of major systems that 
would enable the Government to use 
technical data to competitively repro-
cure identical items or components of 
the system if the item or component 
were developed exclusively at private 
expense, unless the contracting officer 
determines that— 

(1) The original supplier of the item 
or component will be unable to satisfy 
program schedule or delivery require-
ments; 

(2) Proposals by the original supplier 
of the item or component to meet mo-
bilization requirements are insufficient 
to meet the agency’s mobilization 
needs; or 

(3) The Government is otherwise en-
titled to unlimited rights in technical 
data. 

(B) If the contracting officer makes a 
determination, under paragraphs 
(b)(1)(A) (1) and (2) of this section, for a 
competitive solicitation, 10 U.S.C. 
2305(d)(4)(B) requires that the evalua-
tion of items developed at private ex-
pense be based on an analysis of the 
total value, in terms of innovative de-
sign, life-cycle costs, and other perti-
nent factors, of incorporating such 
items in the system. 
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(S–70)(1) In accordance with Section 
802(a) of the National Defense Author-
ization Act for Fiscal Year 2007 (Pub. 
L. 109–364) and DoD policy require-
ments, acquisition plans for major 
weapon systems and subsystems of 
major weapon systems shall— 

(i) Assess the long-term technical 
data and computer software needs of 
those systems and subsystems; and 

(ii) Establish acquisition strategies 
that provide for the technical data and 
computer software deliverables and as-
sociated license rights needed to sus-
tain those systems and subsystems 
over their life cycle. The strategy may 
include— 

(A) The development of maintenance 
capabilities within DoD; or 

(B) Competition for contracts for 
sustainment of the systems or sub-
systems. 

(2) Assessments and corresponding 
acquisition strategies developed under 
this section shall— 

(i) Be developed before issuance of a 
solicitation for the weapon system or 
subsystem; 

(ii) Address the merits of including a 
priced contract option for the future 
delivery of technical data and com-
puter software, and associated license 
rights, that were not acquired upon ini-
tial contract award; 

(iii) Address the potential for 
changes in the sustainment plan over 
the life cycle of the weapon system or 
subsystem; and 

(iv) Apply to weapon systems and 
subsystems that are to be supported by 
performance-based logistics arrange-
ments as well as to weapon systems 
and subsystems that are to be sup-
ported by other sustainment ap-
proaches. 

(S–71) See 209.570 for policy applica-
ble to acquisition strategies that con-
sider the use of lead system integra-
tors. 

(S–72)(1) In accordance with section 
202 of the Weapon Systems Acquisition 
Reform Act of 2009 (Pub. L. 111–23), ac-
quisition plans for major defense acqui-
sition programs as defined in 10 U.S.C. 
2430, shall include measures that— 

(i) Ensure competition, or the option 
of competition, at both the prime con-
tract level and subcontract level (at 
such tier or tiers as are appropriate) 

throughout the program life cycle as a 
means to improve contractor perform-
ance; and 

(ii) Document the rationale for the 
selection of the appropriate sub-
contract tier or tiers under paragraph 
(S–72)(1)(i) of this section, and the 
measures which will be employed to 
ensure competition, or the option of 
competition. 

(2) Measures to ensure competition, 
or the option of competition, may in-
clude, but are not limited to, cost-ef-
fective measures intended to achieve 
the following: 

(i) Competitive prototyping. 
(ii) Dual-sourcing. 
(iii) Unbundling of contracts. 
(iv) Funding of next-generation pro-

totype systems or subsystems. 
(v) Use of modular, open architec-

tures to enable competition for up-
grades. 

(vi) Use of build-to-print approaches 
to enable production through multiple 
sources. 

(vii) Acquisition of complete tech-
nical data packages. 

(viii) Periodic competitions for sub-
system upgrades. 

(ix) Licensing of additional suppliers. 
(x) Periodic system or program re-

views to address long-term competitive 
effects of program decisions. 

(3) In order to ensure fair and objec-
tive ‘‘make-or-buy’’ decisions by prime 
contractors, acquisition strategies and 
resultant solicitations and contracts 
shall— 

(i) Require prime contractors to give 
full and fair consideration to qualified 
sources other than the prime con-
tractor for the development or con-
struction of major subsystems and 
components of major weapon systems; 

(ii) Provide for Government surveil-
lance of the process by which prime 
contractors consider such sources and 
determine whether to conduct such de-
velopment or construction in-house or 
through a subcontract; and 

(iii) Provide for the assessment of the 
extent to which the prime contractor 
has given full and fair consideration to 
qualified sources in sourcing decisions 
as a part of past performance evalua-
tions. 
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(4) Whenever a source-of-repair deci-
sion results in a plan to award a con-
tract for the performance of mainte-
nance and sustainment services on a 
major weapon system, to the maximum 
extent practicable and consistent with 
statutory requirements, the acquisi-
tion plan shall prescribe that award 
will be made on a competitive basis 
after giving full consideration to all 
sources (including sources that partner 
or subcontract with public or private 
sector repair activities). 

(S–73) In accordance with section 815 
of the National Defense Authorization 
Act for Fiscal Year 2009 (Pub. L. 110– 
417) and DoD policy requirements, ac-
quisition plans for major weapons sys-
tems shall include a plan for the pres-
ervation and storage of special tooling 
associated with the production of hard-
ware for major defense acquisition pro-
grams through the end of the service 
life of the related weapons system. The 
plan shall include the identification of 
any contract clauses, facilities, and 
funding required for the preservation 
and storage of such tooling. The Under-
secretary of Defense for Acquisition, 
Technology, and Logistics (USD 
(AT&L)) may waive this requirement if 
USD (AT&L) determines that it is in 
the best interest of DoD. 

[56 FR 36305, July 31, 1991, as amended at 72 
FR 51188, Sept. 6, 2007; 73 FR 1824, Jan. 10, 
2008; 74 FR 68701, Dec. 29, 2009; 75 FR 8273, 
Feb. 24, 2010; 76 FR 11363, Mar. 2, 2011] 

207.170 Consolidation of contract re-
quirements. 

207.170–1 Scope. 
This section implements 10 U.S.C. 

2382. 

[69 FR 55987, Sept. 17, 2004] 

207.170–2 Definitions. 
As used in this section— 
Consolidation of contract requirements 

means the use of a solicitation to ob-
tain offers for a single contract or a 
multiple award contract to satisfy two 
or more requirements of a department, 
agency, or activity for supplies or serv-
ices that previously have been provided 
to, or performed for, that department, 
agency, or activity under two or more 
separate contracts. 

Multiple–award contract means— 

(1) A multiple–award schedule con-
tract issued by the General Services 
Administration or Department of Vet-
erans Affairs as described in FAR sub-
part 8.4; 

(2) A multiple award task–order or 
delivery–order contract issued in ac-
cordance with FAR subpart 16.5; or 

(3) Any other indefinite-delivery, in-
definite-quantity contract that an 
agency enters into with two or more 
sources for the same line item under 
the same solicitation. 

[71 FR 14106, Mar. 21, 2006, as amended at 76 
FR 23505, Apr. 27, 2011] 

207.170–3 Policy and procedures. 
(a) Agencies shall not consolidate 

contract requirements with an esti-
mated total value exceeding $6 million 
unless the acquisition strategy in-
cludes— 

(1) The results of market research; 
(2) Identification of any alternative 

contracting approaches that would in-
volve a lesser degree of consolidation; 
and 

(3) A determination by the senior 
procurement executive that the con-
solidation is necessary and justified. 

(i) Market research may indicate 
that consolidation of contract require-
ments is necessary and justified if the 
benefits of the acquisition strategy 
substantially exceed the benefits of 
each of the possible alternative con-
tracting approaches. Benefits may in-
clude costs and, regardless of whether 
quantifiable in dollar amounts— 

(A) Quality; 
(B) Acquisition cycle; 
(C) Terms and conditions; and 
(D) Any other benefit. 
(ii) Savings in administrative or per-

sonnel costs alone do not constitute a 
sufficient justification for a consolida-
tion of contract requirements unless 
the total amount of the cost savings is 
expected to be substantial in relation 
to the total cost of the procurement. 

(b) Include the determination made 
in accordance with paragraph (a)(3) of 
this section in the contract file. 

[69 FR 55987, Sept. 17, 2004, as amended at 71 
FR 14106, Mar. 21, 2006; 71 FR 75892, Dec. 19, 
2006; 75 FR 45073, Aug. 2, 2010] 

207.171 Component breakout. 
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207.171–1 Scope. 
(a) This section provides policy for 

breaking out components of end items 
for future acquisitions so that the Gov-
ernment can purchase the components 
directly from the manufacturer or sup-
plier and furnish them to the end item 
manufacturer as Government-furnished 
material. 

(b) This section does not apply to— 
(1) The initial decisions on Govern-

ment-furnished equipment or con-
tractor-furnished equipment that are 
made at the inception of an acquisition 
program; or 

(2) Breakout of parts for replenish-
ment (see appendix E). 

[71 FR 14102, Mar. 21, 2006] 

207.171–2 Definition. 
Component, as used in this section, 

includes subsystems, assemblies, sub-
assemblies, and other major elements 
of an end item; it does not include ele-
ments of relatively small annual acqui-
sition value. 

[71 FR 14102, Mar. 21, 2006] 

207.171–3 Policy. 
DoD policy is to break out compo-

nents of weapons systems or other 
major end items under certain cir-
cumstances. 

(a) When it is anticipated that a 
prime contract will be awarded without 
adequate price competition, and the 
prime contractor is expected to acquire 
any component without adequate price 
competition, the agency shall break 
out that component if— 

(1) Substantial net cost savings prob-
ably will be achieved; and 

(2) Breakout action will not jeop-
ardize the quality, reliability, perform-
ance, or timely delivery of the end 
item. 

(b) Even when either or both the 
prime contract and the component will 
be acquired with adequate price com-
petition, the agency shall consider 
breakout of the component if substan-
tial net cost savings will result from— 

(1) Greater quantity acquisitions; or 
(2) Such factors as improved logistics 

support (through reduction in varieties 
of spare parts) and economies in oper-
ations and training (through standard-
ization of design). 

(c) Breakout normally is not justified 
for a component that is not expected to 
exceed $1 million for the current year’s 
requirement. 

[71 FR 14102, Mar. 21, 2006] 

207.171–4 Procedures. 
Agencies shall follow the procedures 

at PGI 207.171–4 for component break-
out. 

[71 FR 14102, Mar. 21, 2006] 

207.172 Human research. 
Any DoD component sponsoring re-

search involving human subjects— 
(a) Is responsible for oversight of 

compliance with 32 CFR Part 219, Pro-
tection of Human Subjects; and 

(b) Must have a Human Research 
Protection Official, as defined in the 
clause at 252.235–7004, Protection of 
Human Subjects, and identified in the 
DoD component’s Human Research 
Protection Management Plan. This of-
ficial is responsible for the oversight 
and execution of the requirements of 
the clause at 252.235–7004 and shall be 
identified in acquisition planning. 

[74 FR 37648, July 29, 2009] 

Subpart 207.4—Equipment Lease 
or Purchase 

207.401 Acquisition considerations. 
If the equipment will be leased for 

more than 60 days, the requiring activ-
ity must prepare and provide the con-
tracting officer with the justification 
supporting the decision to lease or pur-
chase. 

207.470 Statutory requirements. 
(a) Requirement for authorization of 

certain contracts relating to vessels, air-
craft, and combat vehicles. The con-
tracting officer shall not enter into 
any contract for the lease or charter of 
any vessel, aircraft, or combat vehicle, 
or any contract for services that would 
require the use of the contractor’s ves-
sel, aircraft, or combat vehicle, unless 
the Secretary of the military depart-
ment concerned has satisfied the re-
quirements of 10 U.S.C. 2401, when— 

(1) The contract will be a long-term 
lease or charter as defined in 10 U.S.C. 
2401(d)(1); or 
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(2) The terms of the contract provide 
for a substantial termination liability 
as defined in 10 U.S.C. 2401(d)(2). Also 
see PGI 207.470. 

(b) Limitation on contracts with terms 
of 18 months or more. As required by 10 
U.S.C. 2401a, the contracting officer 
shall not enter into any contract for 
any vessel, aircraft, or vehicle, through 
a lease, charter, or similar agreement 
with a term of 18 months or more, or 
extend or renew any such contract for 
a term of 18 months or more, unless the 
head of the contracting activity has— 

(1) Considered all costs of such a con-
tract (including estimated termination 
liability); and 

(2) Determined in writing that the 
contract is in the best interest of the 
Government. 

(c) Leasing of commercial vehicles and 
associated equipment. Except as pro-
vided in paragraphs (a) and (b) of this 
section, the contracting officer may 
use leasing in the acquisition of com-
mercial vehicles and associated equip-
ment whenever the contracting officer 
determines that leasing of such vehi-
cles is practicable and efficient (10 
US.C. 2401a). 

[61 FR 16879, Apr. 18, 1996, as amended at 61 
FR 50451, Sept. 26, 1996; 74 FR 34266, July 15, 
2009] 

207.471 Funding requirements. 

(a) Fund leases in accordance with 
DoD Financial Management Regula-
tion (FMR) 7000.14–R, Volume 2A, 
Chapter 1. 

(b) DoD leases are either capital 
leases or operating leases. See FMR 
7000.14–R, Volume 4, Chapter 7, Section 
070207. 

(c) Use procurement funds for capital 
leases, as these are essentially install-
ment purchases of property. 

[64 FR 31732, June 14, 1999, as amended at 66 
FR 55121, Nov. 1, 2001; 71 FR 53045, Sept. 8, 
2006] 

Subpart 207.5—Inherently 
Governmental Functions 

SOURCE: 70 FR 14573, Mar. 23, 2005, unless 
otherwise noted. 

207.500 Scope of subpart. 

This subpart also implements 10 
U.S.C. 2383. 

207.503 Policy. 

(e) The written determination re-
quired by FAR 7.503(e), that none of the 
functions to be performed by contract 
are inherently governmental— 

(i) Shall be prepared using DoD In-
struction 1100.22, Guidance for Deter-
mining Workforce Mix; and 

(ii) Shall include a determination 
that none of the functions to be per-
formed are exempt from private sector 
performance, as addressed in DoD In-
struction 1100.22. 

(S–70) Contracts for acquisition func-
tions. 

(1) In accordance with 10 U.S.C. 2383, 
the head of an agency may enter into a 
contract for performance of the acqui-
sition functions closely associated with 
inherently governmental functions 
that are listed at FAR 7.503(d) only if— 

(i) The contracting officer deter-
mines that appropriate military or ci-
vilian DoD personnel— 

(A) Cannot reasonably be made avail-
able to perform the functions; 

(B) Will oversee contractor perform-
ance of the contract; and 

(C) Will perform all inherently gov-
ernmental functions associated with 
the functions to be performed under 
the contract; and 

(ii) The contracting officer ensures 
that the agency addresses any poten-
tial organizational conflict of interest 
of the contractor in the performance of 
the functions under the contract (see 
FAR Subpart 9.5). 

(2) See related information at PGI 
207.503(S–70). 

[70 FR 14573, Mar. 23, 2005, as amended at 71 
FR 14101, Mar. 21, 2006; 73 FR 1826, Jan. 10, 
2008] 

Subpart 207.70—Buy-to-Budget— 
Additional Quantities of End Items 

SOURCE: 68 FR 43331, July 22, 2003, unless 
otherwise noted. 

207.7001 Definition. 
End item, as used in this subpart, 

means a production product assembled, 
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completed, and ready for issue or de-
ployment. 

207.7002 Authority to acquire addi-
tional quantities of end items. 

10 U.S.C. 2308 authorizes DoD to use 
funds available for the acquisition of 
an end item to acquire a higher quan-
tity of the end item than the quantity 
specified in a law providing for the 
funding of that acquisition, if the head 
of an agency determines that— 

(a) The agency has an established re-
quirement for the end item that is ex-
pected to remain substantially un-
changed throughout the period of the 
acquisition; 

(b) It is possible to acquire the higher 
quantity of the end item without addi-
tional funding because of production 
efficiencies or other cost reductions; 

(c) The amount of funds used for the 
acquisition of the higher quantity of 
the end item will not exceed the 
amount provided under that law for the 
acquisition of the end item; and 

(d) The amount provided under that 
law for the acquisition of the end item 
is sufficient to ensure that each unit of 
the end item acquired within the high-
er quantity is fully funded as a com-
plete end item. 

207.7003 Limitation. 

For noncompetitive acquisitions, the 
acquisition of additional quantities is 
limited to not more than 10 percent of 
the quantity approved in the justifica-
tion and approval prepared in accord-
ance with FAR part 6 for the acquisi-
tion of the end item. 

PART 208—REQUIRED SOURCES OF 
SUPPLIES AND SERVICES 

Sec. 
208.002 Priorities for use of Government 

supply sources. 

Subpart 208.4—Federal Supply Schedules 

208.404 Use of Federal Supply Schedules. 
208.405–70 Additional ordering procedures. 
208.406 Ordering activity responsibilities. 
208.406–1 Order placement. 

Subpart 208.6—Acquisition From Federal 
Prison Industries, Inc. 

208.602–70 Acquisition of items for which 
FPI has a significant market share. 

Subpart 208.7—Acquisition From Nonprofit 
Agencies Employing People Who Are 
Blind or Severely Disabled 

208.705 Procedures. 

Subpart 208.70—Coordinated Acquisition 

208.7000 Scope of subpart. 
208.7001 Definitions. 
208.7002 Assignment authority. 
208.7002–1 Acquiring department respon-

sibilities. 
208.7002–2 Requiring department respon-

sibilities. 
208.7003 Applicability. 
208.7003–1 Assignments under integrated 

materiel management (IMM). 
208.7003–2 Assignments under coordinated 

acquisition. 
208.7004 Procedures. 
208.7005 Military interdepartmental pur-

chase requests. 
208.7006 Coordinated acquisition assign-

ments. 

Subpart 208.71—Acquisition for National 
Aeronautics and Space Administration 
(NASA) 

208.7100 Authorization. 
208.7101 Policy. 
208.7102 Procedures. 

Subpart 208.72 [Reserved] 

208.7201 Definitions. 
208.7202 General. 
208.7203 Authority. 
208.7204 Procedures. 

Subpart 208.73—Use of Government- 
Owned Precious Metals 

208.7301 Definitions. 
208.7302 Policy. 
208.7303 Procedures. 
208.7304 Refined precious metals. 
208.7305 Contract clause. 

Subpart 208.74—Enterprise Software 
Agreements 

208.7400 Scope of subpart. 
208.7401 Definitions. 
208.7402 General. 
208.7403 Acquisition procedures. 

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1. 

SOURCE: 56 FR 36306, July 31, 1991, unless 
otherwise noted. 
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208.002 Priorities for use of Govern-
ment supply sources. 

(a)(1)(v) See Subpart 208.70, Coordi-
nated Acquisition, and Subpart 208.74, 
Enterprise Software Agreements. 

[71 FR 39004, July 11, 2006] 

Subpart 208.4—Federal Supply 
Schedules 

208.404 Use of Federal Supply Sched-
ules. 

(a)(i) Departments and agencies shall 
comply with the review, approval, and 
reporting requirements established in 
accordance with subpart 217.78 when 
placing orders for supplies or services 
in amounts exceeding the simplified 
acquisition threshold. 

(ii) When a schedule lists both for-
eign and domestic items that will meet 
the needs of the requiring activity, the 
ordering office must apply the proce-
dures of part 225 and FAR part 25, For-
eign Acquisition. When purchase of an 
item of foreign origin is specifically re-
quired, the requiring activity must fur-
nish the ordering office sufficient in-
formation to permit the determina-
tions required by part 225 and FAR part 
25 to be made. 

[56 FR 36306, July 31, 1991, as amended at 67 
FR 65508, Oct. 25, 2002; 69 FR 63327, Nov. 1, 
2004; 70 FR 29642, May 24, 2005; 71 FR 14103, 
14107, Mar. 21, 2006] 

208.405–70 Additional ordering proce-
dures. 

(a) This subsection— 
(1) Implements Section 803 of the Na-

tional Defense Authorization Act for 
Fiscal Year 2002 (Pub. L. 107–107) for 
the acquisition of services, and estab-
lishes similar policy for the acquisition 
of supplies; 

(2) Applies to orders for supplies or 
services under Federal Supply Sched-
ules, including orders under blanket 
purchase agreements established under 
Federal Supply Schedules; and 

(3) Also applies to orders placed by 
non-DoD agencies on behalf of DoD. 

(b) Each order exceeding $150,000 
shall be placed on a competitive basis 
in accordance with paragraph (c) of 
this subsection, unless this require-
ment is waived on the basis of a jus-
tification that is prepared and ap-

proved in accordance with FAR 8.405–6 
and includes a written determination 
that— 

(1) A statute expressly authorizes or 
requires that the purchase be made 
from a specified source; or 

(2) One of the circumstances de-
scribed at FAR 16.505(b)(2)(i) through 
(iii) applies to the order. Follow the 
procedures at PGI 216.505–70 if FAR 
16.505(b)(2)(ii) or (iii) is deemed to 
apply. 

(c) An order exceeding $150,000 is 
placed on a competitive basis only if 
the contracting officer provides a fair 
notice of the intent to make the pur-
chase, including a description of the 
supplies to be delivered or the services 
to be performed and the basis upon 
which the contracting officer will 
make the selection, to— 

(1) As many schedule contractors as 
practicable, consistent with market re-
search appropriate to the cir-
cumstances, to reasonably ensure that 
offers will be received from at least 
three contractors that can fulfill the 
requirements, and the contracting offi-
cer— 

(i)(A) Receives offers from at least 
three contractors that can fulfill the 
requirements; or 

(B) Determines in writing that no ad-
ditional contractors that can fulfill the 
requirements could be identified de-
spite reasonable efforts to do so (docu-
mentation should clearly explain ef-
forts made to obtain offers from at 
least three contractors); and 

(ii) Ensures all offers received are 
fairly considered; or 

(2) All contractors offering the re-
quired supplies or services under the 
applicable multiple award schedule, 
and affords all contractors responding 
to the notice a fair opportunity to sub-
mit an offer and have that offer fairly 
considered. 

(d) See PGI 208.405–70 for additional 
information regarding fair notice to 
contractors and requirements relating 
to the establishment of blanket pur-
chase agreements under Federal Sup-
ply Schedules. 

[71 FR 14107, Mar. 21, 2006, as amended at 75 
FR 45073, Aug. 2, 2010] 
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§ 208.406 Ordering activity responsibil-
ities. 

§ 208.406–1 Order placement. 

Follow the procedures at PGI 208.406– 
1 when ordering from schedules. 

[71 FR 14107, Mar. 21, 2006] 

Subpart 208.6—Acquisition From 
Federal Prison Industries, Inc. 

208.602–70 Acquisition of items for 
which FPI has a significant market 
share. 

(a) Scope. This subsection implements 
Section 827 of the National Defense Au-
thorization Act for Fiscal Year 2008 
(Pub. L. 110–181). 

(b) Definition. Item for which FPI has a 
significant market share, as used in this 
subsection, means an item for which 
FPI’s share of the DoD market for the 
federal supply class including that 
item is greater than 5 percent, as de-
termined by DoD in consultation with 
the Office of Federal Procurement Pol-
icy. A list of the federal supply classes 
of items for which FPI has a signifi-
cant market share is maintained at 

http://www.acq.osd.mil/dpap/cpic/cp/ 
specificlpolicylareas.html#federall 

prison. 
(c) Policy. (1) When acquiring an item 

for which FPI has a significant market 
share— 

(i) Acquire the item using— 
(A) Competitive procedures (e.g., the 

procedures in FAR 6.102, the set-aside 
procedures in FAR Subpart 19.5, or 
competition conducted in accordance 
with FAR Part 13); or 

(B) The fair opportunity procedures 
in FAR 16.505, if placing an order under 
a multiple award delivery-order con-
tract; and 

(ii) Include FPI in the solicitation 
process, consider a timely offer from 
FPI, and make an award in accordance 
with the policy at FAR 8.602(a)(4)(ii) 
through (v). 

(2) When acquiring an item for which 
FPI does not have a significant market 
share, acquire the item in accordance 
with the policy at FAR 8.602. 

[73 FR 46817, Aug. 12, 2008] 

Subpart 208.7—Acquisition From 
Nonprofit Agencies Employing 
People Who Are Blind or Se-
verely Disabled 

208.705 Procedures. 

Follow the procedures at PGI 208.705 
when placing orders with central non-
profit agencies. 

[71 FR 39004, July 11, 2006] 

Subpart 208.70—Coordinated 
Acquisition 

208.7000 Scope of subpart. 

This subpart prescribes policy and 
procedures for acquisition of items for 
which contracting responsibility is as-
signed to one or more of the depart-
ments/agencies or the General Services 
Administration. Contracting responsi-
bility is assigned through— 

(a) The Coordinated Acquisition Pro-
gram (commodity assignments are list-
ed in PGI 208.7006); or 

(b) The Integrated Materiel Manage-
ment Program (assignments are in DoD 
4140.26–M, Defense Integrated Materiel 
Management Manual for Consumable 
Items). 

[56 FR 36306, July 31, 1991, as amended at 67 
FR 77936, Dec. 20, 2002; 71 FR 39004, July 11, 
2006] 

208.7001 Definitions. 

For purposes of this subpart— 
Acquiring department means the de-

partment, agency, or General Services 
Administration which has contracting 
responsibility under the Coordinated 
Acquisition Program. 

Integrated materiel management means 
assignment of acquisition management 
responsibility to one department, agen-
cy, or the General Services Adminis-
tration for all of DoD’s requirements 
for the assigned item. Acquisition man-
agement normally includes computing 
requirements, funding, budgeting, stor-
ing, issuing, cataloging, standardizing, 
and contracting functions. 

Requiring department means the de-
partment or agency which has the re-
quirement for an item. 
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208.7002 Assignment authority. 

(a) Under the DoD Coordinated Ac-
quisition Program, contracting respon-
sibility for certain commodities is as-
signed to a single department, agency, 
or the General Services Administration 
(GSA). Commodity assignments are 
made— 

(1) To the departments and agencies, 
by the Deputy Under Secretary of De-
fense (Logistics); 

(2) To GSA, through agreement with 
GSA, by the Deputy Under Secretary of 
Defense (Logistics); 

(3) Outside the contiguous United 
States, by the Unified Commanders; 
and 

(4) For acquisitions to be made in the 
contiguous United States for commod-
ities not assigned under paragraphs 
(a)(1), (2), or (3) of this section, by 
agreement of agency heads (10 U.S.C. 
2311). 

(i) Agreement may be on either a 
one-time or a continuing basis. The 
submission of a military interdepart-
mental purchase request (MIPR) by a 
requiring activity and its acceptance 
by the contracting activity of another 
department, even though based on an 
oral communication, constitutes a one- 
time agreement. 

(ii) Consider repetitive delegated ac-
quisition responsibilities for coordi-
nated acquisition assignment. If not 
considered suitable for coordinated ac-
quisition assignment, formalize con-
tinuing agreements and distribute 
them to all activities concerned. 

(b) Under the Integrated Materiel 
Management Program, assignments are 
made by the Deputy Under Secretary 
of Defense (Logistics)— 

(1) To the departments and agencies; 
and 

(2) To GSA, through agreement with 
GSA. 

[56 FR 36306, July 31, 1991, as amended at 64 
FR 51075, Sept. 21, 1999; 70 FR 35544, June 21, 
2005] 

208.7002–1 Acquiring department re-
sponsibilities. 

See PGI 208.7002–1 for the acquiring 
department’s responsibilities. 

[71 FR 39004, July 11, 2006] 

208.7002–2 Requiring department re-
sponsibilities. 

See PGI 208.7002–2 for the requiring 
department’s responsibilities. 

[71 FR 39004, July 11, 2006] 

208.7003 Applicability. 

208.7003–1 Assignments under inte-
grated materiel management (IMM). 

(a) Acquire all items assigned for 
IMM from the IMM manager except— 

(1) Items purchased under cir-
cumstances of unusual and compelling 
urgency as defined in FAR 6.302–2. 
After such a purchase is made, the re-
quiring activity must send one copy of 
the contract and a statement of the 
emergency to the IMM manager; 

(2) Items for which the IMM manager 
assigns a supply system code for local 
purchase or otherwise grants authority 
to purchase locally; or 

(3) When purchase by the requiring 
activity is in the best interest of the 
Government in terms of the combina-
tion of quality, timeliness, and cost 
that best meets the requirement. This 
exception does not apply to items— 

(i) Critical to the safe operation of a 
weapon system; 

(ii) With special security characteris-
tics; or 

(iii) Which are dangerous (e.g., explo-
sives, munitions). 

(b) Follow the procedures at PGI 
208.7003–1(b) when an item assigned for 
IMM is to be acquired by the requiring 
department in accordance with para-
graph (a)(3) of this subsection. 

[60 FR 61593, Nov. 30, 1995, as amended at 64 
FR 51075, Sept. 21, 1999; 64 FR 61031, Nov. 9, 
1999; 71 FR 39004, July 11, 2006] 

208.7003–2 Assignments under coordi-
nated acquisition. 

Requiring departments must submit 
to the acquiring department all con-
tracting requirements for items as-
signed for coordinated acquisition, ex-
cept— 

(a) Items obtained through the 
sources in FAR 8.002(a)(1) (i) through 
(vii); 

(b) Items obtained under 208.7003–1(a); 
(c) Requirements not in excess of the 

simplified acquisition threshold in 
FAR part 2, when contracting by the 
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requiring department is in the best in-
terest of the Government; 

(d) In an emergency. When an emer-
gency purchase is made, the requiring 
department must send one copy of the 
contract and a statement of the emer-
gency to the contracting activity of 
the acquiring department; 

(e) Requirements for which the ac-
quiring department’s contracting ac-
tivity delegates contracting authority 
to the requiring department; 

(f) Items in a research and develop-
ment stage (as described in FAR part 
35). Under this exception, the military 
departments may contract for research 
and development requirements, includ-
ing quantities for testing purposes and 
items undergoing in-service evaluation 
(not yet in actual production, but be-
yond prototype). Generally, this excep-
tion applies only when research and de-
velopment funds are used. 

(g) Items peculiar to nuclear ord-
nance material where design character-
istics or test-inspection requirements 
are controlled by the Department of 
Energy (DoE) or by DoD to ensure reli-
ability of nuclear weapons. 

(1) This exception applies to all items 
designed for and peculiar to nuclear 
ordnance regardless of agency control, 
or to any item which requires test or 
inspection conducted or controlled by 
DoE or DoD. 

(2) This exception does not cover 
items used for both nuclear ordnance 
and other purposes if the items are not 
subject to the special testing proce-
dures. 

(h) Items to be acquired under FAR 
6.302–6 (national security requires limi-
tation of sources); 

(i) Items to be acquired under FAR 
6.302–1 (supplies available only from 
the original source for follow-on con-
tract); 

(j) Items directly related to a major 
system and which are design controlled 
by and acquired from either the system 
manufacturer or a manufacturer of a 
major subsystem; 

(k) Items subject to rapid design 
changes, or to continuous redesign or 
modification during the production 
and/or operational use phases, which 
require continual contact between in-
dustry and the requiring department to 

ensure that the item meets the require-
ments: 

(1) This exception permits the requir-
ing department to contract for items of 
highly unstable design. For use of this 
exception, it must be clearly imprac-
tical, both technically and contrac-
tually, to refer the acquisition to the 
acquiring department. Anticipation 
that contracting by negotiation will be 
appropriate, or that a number of design 
changes may occur during contract 
performance is not in itself sufficient 
reason for using this exception. 

(2) This exception also applies to 
items requiring compatibility testing, 
provided such testing requires con-
tinual contact between industry and 
the requiring department; 

(l) Containers acquired only with 
items for which they are designed; 

(m) One-time buy of a noncataloged 
item. 

(1) This exception permits the requir-
ing departments to contract for a non-
recurring requirement for a noncata-
loged item. This exception could cover 
a part or component for a prototype 
which may be stock numbered at a 
later date. 

(2) This exception does not permit ac-
quisitions of recurring requirements 
for an item, based solely on the fact 
that the item is not stock numbered, 
nor may it be used to acquire items 
which have only slightly different 
characteristics than previously cata-
loged items. 

[56 FR 36306, July 31, 1991, as amended at 60 
FR 61593, Nov. 30, 1995; 64 FR 51075, Sept. 21, 
1999; 71 FR 69489, Dec. 1, 2006] 

208.7004 Procedures. 

Follow the procedures at PGI 208.7004 
for processing coordinated acquisition 
requirements. 

[71 FR 39005, July 11, 2006] 

208.7005 Military interdepartmental 
purchase requests. 

Follow the procedures at— 
(a) PGI 253.208–1 when using DD Form 

448, Military Interdepartmental Pur-
chase Request; and 

(b) PGI 253.208–2 when using DD Form 
448–2, Acceptance of MIPR. 

[71 FR 39005, July 11, 2006] 
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208.7006 Coordinated acquisition as-
signments. 

See PGI 208.7006 for coordinated ac-
quisition assignments. 

[71 FR 39005, July 11, 2006] 

Subpart 208.71—Acquisition for 
National Aeronautics and 
Space Administration (NASA) 

208.7100 Authorization. 

NASA is authorized by Public Law 
85–568 to use the acquisition services, 
personnel, equipment, and facilities of 
DoD departments and agencies with 
their consent, with or without reim-
bursement, and on a similar basis to 
cooperate with the departments/agen-
cies in the use of acquisition services, 
equipment, and facilities. 

208.7101 Policy. 

Departments and agencies shall co-
operate fully with NASA in making ac-
quisition services, equipment, per-
sonnel, and facilities available on the 
basis of mutual agreement. 

[71 FR 39005, July 11, 2006] 

208.7102 Procedures. 

Follow the procedures at PGI 208.7102 
when contracting or performing serv-
ices for NASA. 

[71 FR 39005, July 11, 2006] 

Subpart 208.72 [Reserved] 

Subpart 208.73—Use of Govern-
ment-Owned Precious Metals 

208.7301 Definitions. 

As used in this subpart— 
Defense Supply Center, Philadelphia 

(DSCP) means the Defense Logistics 
Agency field activity located at 700 
Robbins Avenue, Philadelphia, PA 
19111–5096, which is the assigned com-
modity integrated material manager 
for refined precious metals and is re-
sponsible for the storage and issue of 
such material. 

Refined precious metal means recov-
ered silver, gold, platinum, palladium, 
iridium, rhodium, or ruthenium, in bul-
lion, granulation or sponge form, which 

has been purified to at least .999 per-
centage of fineness. 

[56 FR 36306, July 31, 1991, as amended at 65 
FR 14398, Mar. 16, 2000; 65 FR 52951, Aug. 31, 
2000; 65 FR 58607 Sept. 29, 2000; 71 FR 39005, 
July 11, 2006] 

208.7302 Policy. 
DoD policy is for maximum partici-

pation in the Precious Metals Recovery 
Program. DoD components shall fur-
nish recovered precious metals con-
tained in the DSCP inventory to pro-
duction contractors rather than use 
contractor-furnished precious metals 
whenever the contracting officer deter-
mines it to be in the Government’s best 
interest. 

[56 FR 36306, July 31, 1991, as amended at 65 
FR 52951, Aug. 31, 2000; 71 FR 39005, July 11, 
2006] 

208.7303 Procedures. 
Follow the procedures at PGI 208.7303 

for use of the Precious Metals Recov-
ery Program. 

[71 FR 39005, July 11, 2006] 

208.7304 Refined precious metals. 
See PGI 208.7304 for a list of refined 

precious metals managed by DSCP. 

[71 FR 39005, July 11, 2006] 

208.7305 Contract clause. 
(a) Use the clause at 252.208–7000, In-

tent to Furnish Precious Metals as 
Government-Furnished Material, in all 
solicitations and contracts except— 

(1) When the contracting officer has 
determined that the required precious 
metals are not available from DSCP; 

(2) When the contracting officer 
knows that the items being acquired do 
not require precious metals in their 
manufacture; or 

(3) For acquisitions at or below the 
simplified acquisition threshold. 

(b) To make the determination in 
paragraph (a)(1) of this section, the 
contracting officer shall consult with 
the end item inventory manager and 
comply with the procedures in Chapter 
11, DoD 4160.21–M, Defense Materiel 
Disposition Manual. 

[56 FR 36306, July 31, 1991, as amended at 64 
FR 2596, Jan. 15, 1999; 65 FR 14398, Mar. 16, 
2000; 65 FR 52952, Aug. 31, 2000] 
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Subpart 208.74—Enterprise 
Software Agreements 

SOURCE: 67 FR 65511, Oct. 25, 2002, unless 
otherwise noted. 

208.7400 Scope of subpart. 
This subpart prescribes policy and 

procedures for acquisition of commer-
cial software and software mainte-
nance, including software and software 
maintenance that is acquired— 

(a) As part of a system or system up-
grade, where practicable; 

(b) Under a service contract; 
(c) Under a contract or agreement ad-

ministered by another agency (e.g., 
under an interagency agreement); 

(d) Under a Federal Supply Schedule 
contract or blanket purchase agree-
ment established in accordance with 
FAR 8.405 and 208.405–70; or 

(e) By a contractor that is authorized 
to order From a Government supply 
source pursuant to FAR 51.101. 

[67 FR 65511, Oct. 25, 2002, as amended at 71 
FR 62559, Oct. 26, 2006] 

208.7401 Definitions. 
As used in this subpart— 
Enterprise software agreement means 

an agreement or a contract that is used 
to acquire designated commercial soft-
ware or related services such as soft-
ware maintenance. 

Enterprise Software Initiative means an 
initiative led by the DoD Chief Infor-
mation Officer to develop processes for 
DoD-wide software asset management. 

Software maintenance means services 
normally provided by a software com-
pany as standard services at estab-
lished catalog or market prices, e.g., 
the right to receive and use upgraded 
versions of software, updates, and revi-
sions. 

[67 FR 65511, Oct. 25, 2002, as amended at 71 
FR 39005, July 11, 2006] 

208.7402 General. 
Departments and agencies shall ful-

fill requirements for commercial soft-
ware and related services, such as soft-
ware maintenance, in accordance with 
the DoD Enterprise Software Initiative 
(ESI) (see Web site at http://www.don- 
imit.navy.mil/esi). ESI promotes the use 
of enterprise software agreements 

(ESAs) with contractors that allow 
DoD to obtain favorable terms and 
pricing for commercial software and 
related services. ESI does not dictate 
the products or services to be acquired. 

208.7403 Acquisition procedures. 
Follow the procedures at PGI 208.7403 

when acquiring commercial software 
and related services. 

[71 FR 39005, July 11, 2006] 

PART 209—CONTRACTOR 
QUALIFICATIONS 

Subpart 209.1—Responsible Prospective 
Contractors 

Sec. 
209.101 Definitions. 
209.104 Standards. 
209.104–1 General standards. 
209.104–4 Subcontractor responsibility. 
209.104–70 Solicitation provisions. 
209.105 Procedures. 
209.105–1 Obtaining information. 
209.105–2 Determinations and documenta-

tion. 
209.105–2–70 Inclusion of determination of 

contractor fault in Federal Awardee Per-
formance and Integrity Information Sys-
tem (FAPIIS). 

209.106 Preaward surveys. 

Subpart 209.2—Qualifications 
Requirements 

209.202 Policy. 
209.270 Aviation critical safety items. 
209.270–1 Scope. 
209.270–2 Definitions. 
209.270–3 Policy. 
209.270–4 Procedures. 
209.270–5 Contract clause. 

Subpart 209.3 [Reserved] 

Subpart 209.4—Debarment, Suspension, 
and Ineligibility 

209.402 Policy. 
209.403 Definitions. 
209.405 Effect of listing. 
209.405–2 Restrictions on subcontracting. 
209.406 Debarment. 
209.406–1 General. 
209.406–2 Causes for debarment. 
209.406–3 Procedures. 
209.407 Suspension. 
209.407–3 Procedures. 
209.409 Solicitation provision and contract 

clause. 
209.470 Reserve Officer Training Corps and 

military recruiting on campus. 
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209.470–1 Definition. 
209.470–2 Policy. 
209.470–3 Procedures. 
209.470–4 Contract clause. 
209.471 Congressional Medal of Honor. 

Subpart 209.5—Organizational and 
Consultant Conflicts of Interest 

209.505 General rules. 
209.505–4 Obtaining access to proprietary in-

formation. 
209.570 Limitations on contractors acting as 

lead system integrators. 
209.570–1 Definitions. 
209.570–2 Policy. 
209.570–3 Procedures. 
209.570–4 Solicitation provision and con-

tract clause. 
209.571 Organizational conflicts of interest 

in major defense acquisition programs. 
209.571–0 Scope of subpart. 
209.571–1 Definitions. 
209.571–2 Applicability. 
209.571–4 Mitigation. 
209.571–5 Lead system integrators. 
209.571–6 Identification of organizational 

conflicts of interest. 
209.571–7 Systems engineering and technical 

assistance contracts. 
209.571–8 Solicitation provision and con-

tract clause. 

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1. 

SOURCE: 56 FR 36313, July 31, 1991, unless 
otherwise noted. 

Subpart 209.1—Responsible 
Prospective Contractors 

209.101 Definitions. 
‘‘Entity controlled by a foreign gov-

ernment,’’ ‘‘foreign government,’’ and 
‘‘proscribed information,’’ are defined 
in the provision at 252.209–7002, Disclo-
sure of Ownership or Control by a For-
eign Government. 

[59 FR 51132, Oct. 7, 1994] 

209.104 Standards. 

209.104–1 General standards. 
(e) For cost-reimbursement or incen-

tive type contracts, or contracts which 
provide for progress payments based on 
costs or on a percentage or stage of 
completion, the prospective contrac-
tor’s accounting system and related in-
ternal controls must provide reason-
able assurance that— 

(i) Applicable laws and regulations 
are complied with; 

(ii) The accounting system and cost 
data are reliable; 

(iii) Risk of misallocations and 
mischarges are minimized; and 

(iv) Contract allocations and charges 
are consistent with invoice procedures. 

(g)(i) Ownership or control by the gov-
ernment of a terrorist country. (A) Under 
10 U.S.C. 2327(b), a contracting officer 
shall not award a contract of $150,000 or 
more to a firm or to a subsidiary of a 
firm when a foreign government— 

(1) Either directly or indirectly, has a 
significant interest— 

(i) In the firm; or 
(ii) In the subsidiary or the firm that 

owns the subsidiary; and 
(2) Has been determined by the Sec-

retary of State under 50 U.S.C. App. 
2405(j)(1)(A) to be a government of a 
country that has repeatedly provided 
support for acts of international ter-
rorism. 

(B) The Secretary of Defense may 
waive the prohibition in paragraph 
(g)(i)(A) of this subsection in accord-
ance with 10 U.S.C. 2327(c). This waiver 
authority may not be delegated. 

(C) Forward any information indi-
cating that a firm or a subsidiary of a 
firm may be owned or controlled by the 
government of a terrorist country, 
through agency channels, to: Deputy 
Director, Defense Procurement (Con-
tract Policy and International Con-
tracting, OUSD(AT&L)DPAP(CPIC)), 
3060 Defense Pentagon, Washington, DC 
20301–3060. 

(ii) Ownership or control by a foreign 
government when access to proscribed in-
formation is required to perform the con-
tract. (A) Under 10 U.S.C. 2536(a), no 
DoD contract under a national security 
program may be awarded to an entity 
controlled by a foreign government if 
that entity requires access to pro-
scribed information to perform the 
contract. 

(B) Whenever the contracting officer 
has a question about application of the 
provision at 252.209–7002, the con-
tracting officer may seek advice from 
the Security Directorate, Office of the 
Deputy Under Secretary of Defense, 
Human Intelligence, Counterintel-
ligence, and Security. 

(C) In accordance with 10 U.S.C. 
2536(b)(1)(A), the Secretary of Defense 
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may waive the prohibition in para-
graph (g)(ii)(A) of this subsection upon 
determining that the waiver is essen-
tial to the national security interests 
of the United States. The Secretary 
has delegated authority to grant this 
waiver to the Undersecretary of De-
fense for Intelligence. Waiver requests, 
prepared by the requiring activity in 
coordination with the contracting offi-
cer, shall be processed through the Di-
rector of Defense Procurement and Ac-
quisition Policy, Office of the Under 
Secretary of Defense (Acquisition, 
Technology, and Logistics), and shall 
include a proposed national interest de-
termination. The proposed national in-
terest determination, prepared by the 
requiring activity in coordination with 
the contracting officer, shall include: 

(1) Identification of the proposed 
awardee, with a synopsis of its foreign 
ownership (include solicitation and 
other reference numbers to identify the 
action); 

(2) General description of the acquisi-
tion and performance requirements; 

(3) Identification of the national se-
curity interests involved and the ways 
award of the contract helps advance 
those interests; 

(4) The availability of another entity 
with the capacity, capability and tech-
nical expertise to satisfy defense acqui-
sition, technology base, or industrial 
base requirements; and 

(5) A description of any alternate 
means available to satisfy the require-
ment, e.g., use of substitute products 
or technology or alternate approaches 
to accomplish the program objectives. 

(D) In accordance with 10 U.S.C. 
2536(b)(1)(B), the Secretary of Defense 
may, in the case of a contract awarded 
for environmental restoration, remedi-
ation, or waste management at a DoD 
facility, waive the prohibition in para-
graph (g)(ii)(A) of this subsection 
upon— 

(1) Determining that— 
(i) The waiver will advance the envi-

ronmental restoration, remediation, or 
waste management objectives of DoD 
and will not harm the national secu-
rity interests of the United States; and 

(ii) The entity to which the contract 
is awarded is controlled by a foreign 
government with which the Secretary 
is authorized to exchange Restricted 

Data under section 144c. of the Atomic 
Energy Act of 1954 (42 U.S.C. 2164(c)); 
and 

(2) Notifying Congress of the decision 
to grant the waiver. The contract may 
be awarded only after the end of the 45- 
day period beginning on the date the 
notification is received by the appro-
priate Congressional committees. 

[58 FR 28464, May 13, 1993, as amended at 59 
FR 51131, 51132, Oct. 7, 1994; 60 FR 29497, June 
5, 1995; 62 FR 34121, June 24, 1997; 63 FR 11851, 
Mar. 11, 1998; 63 FR 14837, Mar. 27, 1998; 65 FR 
39704, June 27, 2000; 67 FR 4208, Jan. 29, 2002; 
68 FR 7439, Feb. 14, 2003; 74 FR 2413, Jan. 15, 
2009; 75 FR 35685, June 23, 2010; 75 FR 45073, 
Aug. 2, 2010] 

209.104–4 Subcontractor responsi-
bility. 

Generally, the Canadian Commercial 
Corporation’s (CCC) proposal of a firm 
as its subcontractor is sufficient basis 
for an affirmative determination of re-
sponsibility. However, when the CCC 
determination of responsibility is not 
consistent with other information 
available to the contracting officer, 
the contracting officer shall request 
from CCC and any other sources what-
ever additional information is nec-
essary to make the responsibility de-
termination. 

209.104–70 Solicitation provisions. 

(a) Use the provision at 252.209–7001, 
Disclosure of Ownership or Control by 
the Government of a Terrorist Coun-
try, in all solicitations expected to re-
sult in contracts of $150,000 or more. 
Any disclosure that the government of 
a terrorist country has a significant in-
terest in an offeror or a subsidiary of 
an offeror shall be forwarded through 
the head of the agency to the Director 
of Defense Procurement and Acquisi-
tion Policy, ATTN: 
OUSD(AT&L)DPAP/(CPIC), 3060 De-
fense Pentagon, Washington, DC 20101– 
3060. 

(b) Use the provision at 252.209–7002, 
Disclosure of Ownership or Control by 
a Foreign Government, in all solicita-
tions, including those subject to the 
procedures in FAR part 13, when access 
to proscribed information is necessary 
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to perform a DoD contract under a na-
tional security program. 

[58 FR 28464, May 13, 1993, as amended at 59 
FR 51131, Oct. 7, 1994; 62 FR 34122, June 24, 
1997; 63 FR 11851, Mar. 11, 1998; 63 FR 14837, 
Mar. 27, 1998; 65 FR 39704, June 27, 2000; 67 FR 
4208, Jan. 29, 2002; 68 FR 7439, Feb. 14, 2003; 72 
FR 30278, May 31, 2007; 75 FR 45073, Aug. 2, 
2010] 

209.105 Procedures. 

209.105–1 Obtaining information. 
(1) For guidance on using the Ex-

cluded Parties List System, see PGI 
209.105–1. 

(2) A satisfactory performance record 
is a factor in determining contractor 
responsibility (see FAR 9.104–1(c)). One 
source of information relating to con-
tractor performance is the Past Per-
formance Information Retrieval Sys-
tem (PPIRS), available at http:// 
www.ppirs.gov. Information relating to 
contract terminations for cause and for 
default is also available through 
PPIRS (see PGI 212.403(c) and PGI 
249.470). This termination information 
is just one consideration in deter-
mining contractor responsibility. 

[74 FR 2415, Jan. 15, 2009] 

209.105–2 Determinations and docu-
mentation. 

(a) The contracting officer shall sub-
mit a copy of a determination of non-
responsibility to the appropriate debar-
ring and suspending official listed in 
209.403. 

[71 FR 62559, Oct. 26, 2006] 

209.105–2–70 Inclusion of determina-
tion of contractor fault in Federal 
Awardee Performance and Integrity 
Information System (FAPIIS). 

If the contractor or a subcontractor 
at any tier is not subject to the juris-
diction of the U.S. courts and the DoD 
appointing official that requested a 
DoD investigation makes a final deter-
mination that a contractor’s or sub-
contractor’s gross negligence or reck-
less disregard for the safety of civilian 
or military personnel of the Govern-
ment caused serious bodily injury or 
death of such personnel, the con-
tracting officer shall enter in FAPIIS 
the appropriate information regarding 
such determination within three days 

of receiving notice of the determina-
tion, pursuant to section 834 of the Na-
tional Defense Authorization Act for 
Fiscal Year 2011 (Pub. L. 111–383). Infor-
mation posted in FAPIIS regarding 
such determinations will be publicly 
available. 

[76 FR 57677, Sept. 16, 2011] 

209.106 Preaward surveys. 
When requesting a preawared survey, 

follow the procedures at PGI 209.106. 

[69 FR 65089, Nov. 10, 2004] 

Subpart 209.2—Qualifications 
Requirements 

209.202 Policy. 
(a)(1) Except for aviation or ship crit-

ical safety items, obtain approval in 
accordance with PGI 209.202(a)(1) when 
establishing qualification require-
ments. See 209.270 for approval of quali-
fication requirements for aviation or 
ship critical safety items. 

[73 FR 1827, Jan. 10, 2008] 

209.270 Aviation and ship critical safe-
ty items. 

209.270–1 Scope. 
This section— 
(a) Implements— 
(1) Section 802 of the National De-

fense Authorization Act for Fiscal Year 
2004 (Pub. L. 108–136); and 

(2) Section 130 of the National De-
fense Authorization Act for Fiscal Year 
2007 (Pub. L. 109–364); and 

(b) Prescribes policy and procedures 
for qualification requirements in the 
procurement of aviation and ship crit-
ical safety items and the modification, 
repair, and overhaul of those items. 

[73 FR 1827, Jan. 10, 2008] 

209.270–2 Definitions. 
As used in this section— 
Aviation critical safety item means a 

part, an assembly, installation equip-
ment, launch equipment, recovery 
equipment, or support equipment for 
an aircraft or aviation weapon system 
if the part, assembly, or equipment 
contains a characteristic any failure, 
malfunction, or absence of which could 
cause— 
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(1) A catastrophic or critical failure 
resulting in the loss of or serious dam-
age to the aircraft or weapon system; 

(2) An unacceptable risk of personal 
injury or loss of life; or 

(3) An uncommanded engine shut-
down that jeopardizes safety. 

Design control activity—(1) With re-
spect to an aviation critical safety 
item, means the systems command of a 
military department that is specifi-
cally responsible for ensuring the air 
worthiness of an aviation system or 
equipment in which an aviation crit-
ical safety item is to be used; and 

(2) With respect to a ship critical 
safety item, means the systems com-
mand of a military department that is 
specifically responsible for ensuring 
the seaworthiness of a ship or ship 
equipment in which a ship critical safe-
ty item is to be used. 

Ship critical safety item means any 
ship part, assembly, or support equip-
ment containing a characteristic the 
failure, malfunction, or absence of 
which could cause— 

(1) A catastrophic or critical failure 
resulting in loss of or serious damage 
to the ship; or 

(2) An unacceptable risk of personal 
injury or loss of life. 

[69 FR 55988, Sept. 17, 2004, as amended at 73 
FR 1827, Jan. 10, 2008] 

209.270–3 Policy. 
(a) The head of the contracting activ-

ity responsible for procuring an avia-
tion or ship critical safety item may 
enter into a contract for the procure-
ment, modification, repair, or overhaul 
of such an item only with a source ap-
proved by the head of the design con-
trol activity. 

(b) The approval authorities specified 
in this section apply instead of those 
otherwise specified in FAR 9.202(a)(1), 
9.202(c), or 9.206–1(c), for the procure-
ment, modification, repair, and over-
haul of aviation or ship critical safety 
items. 

[73 FR 1827, Jan. 10, 2008] 

209.270–4 Procedures. 
(a) The head of the design control ac-

tivity shall— 
(1) Identify items that meet the cri-

teria for designation as aviation or 

ship critical safety items. See addi-
tional information at PGI 209.270–4; 

(2) Approve qualification require-
ments in accordance with procedures 
established by the design control activ-
ity; and 

(3) Qualify and identify aviation and 
ship critical safety item suppliers and 
products. 

(b) The contracting officer shall— 
(1) Ensure that the head of the design 

control activity has determined that a 
prospective contractor or its product 
meets or can meet the established 
qualification standards before the date 
specified for award of the contract; 

(2) Refer any offers received from an 
unapproved source to the head of the 
design control activity for approval. 
The head of the design control activity 
will determine whether the offeror or 
its product meets or can meet the es-
tablished qualification standards be-
fore the date specified for award of the 
contract; and 

(3) Refer any requests for qualifica-
tion to the design control activity. 

(c) See 246.407 (S–70) and 246.504 for 
quality assurance requirements. 

[69 FR 55988, Sept. 17, 2004, as amended at 70 
FR 57190, Sept. 30, 2005; 73 FR 1827, Jan. 10, 
2008] 

209.270–5 Contract clause. 
The contracting officer shall insert 

the clause at 252.209–7010, Critical Safe-
ty Items, in solicitations and contracts 
when the acquisition includes one or 
more items designated by the design 
control activity as critical safety 
items. 

[76 FR 52139, Aug. 19, 2011] 

Subpart 209.3 [Reserved] 

Subpart 209.4—Debarment, 
Suspension, and Ineligibility 

209.402 Policy. 
(d) The uniform suspension and de-

barment procedures to be followed by 
all debarring and suspending officials 
are set out in appendix H to this chap-
ter. 

(e) The department or agency shall 
provide a copy of the Debarment and 
Suspension Procedures at DFARS ap-
pendix H to this chapter to contractors 
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at the time of their suspension or when 
they are proposed for debarment, and 
upon request to other interested par-
ties. 

[59 FR 27668, May 27, 1994] 

209.403 Definitions. 
Debarring and suspending official. (1) 

For DoD, the designees are— 

Army—Commander, U.S. Army Legal Serv-
ices Agency 

Navy—The Assistant General Counsel (Ac-
quisition Integrity) 

Air Force—Deputy General Counsel (Con-
tractor Responsibility) 

Defense Advanced Research Projects Agen-
cy—The Director 

Defense Information Systems Agency—The 
General Counsel 

Defense Intelligence Agency—The Senior 
Procurement Executive 

Defense Logistics Agency—The Special As-
sistant for Contracting Integrity 

National Geospatial—Intelligence Agency— 
The General Counsel 

Defense Threat Reduction Agency—The Di-
rector 

National Security Agency—The Senior Ac-
quisition Executive 

Missile Defense Agency—The General Coun-
sel 

Overseas installations—as designated by the 
agency head 

(2) Overseas debarring and sus-
pending officials— 

(i) Are authorized to debar or suspend 
contractors located within the offi-
cial’s geographic area of responsibility 
under any delegation of authority they 
receive from their agency head. 

(ii) Debar or suspend in accordance 
with the procedures in FAR subpart 9.4 
or under modified procedures approved 
by the agency head based on consider-
ation of the laws or customs of the for-
eign countries concerned. 

(iii) In addition to the bases for de-
barment in FAR 9.406–2, may consider 
the following additional bases— 

(A) The foreign country concerned 
determines that a contractor has en-
gaged in bid-rigging, price-fixing, or 
other anti-competitive behavior; or 

(B) The foreign country concerned 
declares the contractor to be formally 
debarred, suspended, or otherwise ineli-
gible to contract with that foreign gov-
ernment or its instrumentalities. 

(3) The Defense Logistics Agency 
Special Assistant for Contracting In-
tegrity is the exclusive representative 

of the Secretary of Defense to suspend 
and debar contractors from the pur-
chase of Federal personal property 
under the Federal Property Manage-
ment Regulations (41 CFR 101–45.6) and 
the Defense Materiel Disposition Man-
ual (DoD 4160.21–M). 

[56 FR 36313, July 31, 1991, as amended at 56 
FR 67212, Dec. 30, 1991; 59 FR 27669, May 27, 
1994; 60 FR 61593, Nov. 30, 1995; 61 FR 50452, 
Sept. 26, 1996; 63 FR 11528, Mar. 9, 1998; 64 FR 
51075, Sept. 21, 1999; 64 FR 62985, Nov. 18, 1999; 
68 FR 7439, Feb. 14, 2003; 70 FR 14573, Mar. 23, 
2005; 74 FR 42780, Aug. 25, 2009; 74 FR 52895, 
Oct. 15, 2009; 76 FR 11367, Mar. 2, 2011] 

209.405 Effect of listing. 

(a) Under 10 U.S.C. 2393(b), when a de-
partment or agency determines that a 
compelling reason exists for it to con-
duct business with a contractor that is 
debarred or suspended from procure-
ment programs, it must provide writ-
ten notice of the determination to the 
General Services Administration 
(GSA), GSA Suspension and Debarment 
Official, Office of Acquisition Policy, 
1275 First Street, NE., Washington, DC 
20417. Examples of compelling reasons 
are— 

(i) Only a debarred or suspended con-
tractor can provide the supplies or 
services; 

(ii) Urgency requires contracting 
with a debarred or suspended con-
tractor; 

(iii) The contractor and a department 
or agency have an agreement covering 
the same events that resulted in the 
debarment or suspension and the agree-
ment includes the department or agen-
cy decision not to debar or suspend the 
contractor; or 

(iv) The national defense requires 
continued business dealings with the 
debarred or suspended contractor. 

(b)(i) The Procurement Cause and 
Treatment Code ‘‘H’’ annotation in the 
GSA List of Parties Excluded from 
Federal Procurement and Nonprocure-
ment Programs identifies contractor 
facilities where no part of a contract or 
subcontract may be performed because 
of a violation of the Clean Air Act (42 
U.S.C. 7606) or the Clean Water Act (33 
U.S.C. 1368). 

(ii) Under the authority of Section 8 
of Executive Order 11738, the agency 
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head may grant an exemption permit-
ting award to a contractor using a 
Code ‘‘H’’ ineligible facility if the agen-
cy head determines that such an ex-
emption is in the paramount interest 
of the United States. 

(A) The agency head may delegate 
this exemption authority to a level no 
lower than a general or flag officer or 
a member of the Senior Executive 
Service. 

(B) The official granting the exemp-
tion— 

(1) Shall promptly notify the Envi-
ronmental Protection Agency sus-
pending and debarring official of the 
exemption and the corresponding jus-
tification; and 

(2) May grant a class exemption only 
after consulting with the Environ-
mental Protection Agency suspending 
and debarring official. 

(C) Exemptions shall be for a period 
not to exceed one year. The continuing 
necessity for each exemption shall be 
reviewed annually and, upon the mak-
ing of a new determination, may be ex-
tended for periods not to exceed one 
year. 

(D) All exemptions must be reported 
annually to the Environmental Protec-
tion Agency suspending and debarring 
official. 

(E) See PGI 209.405 for additional pro-
cedures and information. 

[74 FR 2414, Jan. 15, 2009, as amended at 76 
FR 27274, May 11, 2011] 

209.405–2 Restrictions on subcon-
tracting. 

(a) The contracting officer shall not 
consent to any subcontract with a 
firm, or a subsidiary of a firm, that is 
identified by the Secretary of Defense 
as being owned or controlled by the 
government of a terrorist country un-
less the agency head states in writing 
the compelling reasons for the sub-
contract. 

[63 FR 14837, Mar. 27, 1998] 

209.406 Debarment. 

209.406–1 General. 
(a)(i) When the debarring official de-

cides that debarment is not necessary, 
the official may require the contractor 
to enter into a written agreement 
which includes— 

(A) A requirement for the contractor 
to establish, if not already established, 
and to maintain the standards of con-
duct and internal control systems pre-
scribed by subpart 203.70; and 

(B) Other requirements the debarring 
official considers appropriate. 

(ii) Before the debarring official de-
cides not to suspend or debar in the 
case of an indictment or conviction for 
a felony, the debarring official must 
determine that the contractor has ad-
dressed adequately the circumstances 
that gave rise to the misconduct, and 
that appropriate standards of ethics 
and integrity are in place and are 
working. 

[57 FR 14992, Apr. 23, 1992] 

209.406–2 Causes for debarment. 
(1) Any person shall be considered for 

debarment if criminally convicted of 
intentionally affixing a label bearing a 
‘‘Made in America’’ inscription to any 
product sold in or shipped to the 
United States or its outlying areas 
that was not made in the United States 
or its outlying areas (10 U.S.C. 2410f). 

(i) The debarring official will make a 
determination concerning debarment 
not later than 90 days after deter-
mining that a person has been so con-
victed. 

(ii) In cases where the debarring offi-
cial decides not to debar, the debarring 
official will report that decision to the 
Director of Defense Procurement and 
Acquisition Policy who will notify Con-
gress within 30 days after the decision 
is made. 

(2) Any contractor that knowingly 
provides compensation to a former DoD 
official in violation of section 847 of 
the National Defense Authorization 
Act for Fiscal Year 2008 may face sus-
pension and debarment proceedings in 
accordance with 41 U.S.C. 2105(c)(1)(C). 

[58 FR 28464, May 13, 1993, as amended at 68 
FR 7439, Feb. 14, 2003; 70 FR 35544, June 21, 
2005; 74 FR 2409, Jan. 15, 2009; 76 FR 58136, 
Sept. 20, 2011] 

§ 209.406–3 Procedures. 
Refer all matters appropriate for con-

sideration by an agency debarring and 
suspending official as soon as prac-
ticable to the appropriate debarring 
and suspending official identified in 
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209.403. Any person may refer a matter 
to the debarring and suspending offi-
cial. Follow the procedures at PGI 
209.406–3. 

[69 FR 74990, Dec. 15, 2004] 

209.407 Suspension. 

§ 209.407–3 Procedures. 

Refer all matters appropriate for con-
sideration by an agency debarring and 
suspending official as soon as prac-
ticable to the appropriate debarring 
and suspending official identified in 
209.403. Any person may refer a matter 
to the debarring and suspending offi-
cial. Follow the procedures at PGI 
209.407–3. 

[69 FR 74990, Dec. 15, 2004] 

209.409 Solicitation provision and con-
tract clause. 

Use the clause at 252.209–7004, Sub-
contracting with Firms That Are 
Owned or Controlled by the Govern-
ment of a Terrorist Country, in solici-
tations and contracts with a value of 
$150,000 or more. 

[63 FR 14837, Mar. 27, 1998, as amended at 75 
FR 45073, Aug. 2, 2010] 

209.470 Reserve Officer Training 
Corps and military recruiting on 
campus. 

209.470–1 Definition. 

Institution of higher education, as used 
in this section, means an institution 
that meets the requirements of 20 
U.S.C. 1001 and includes all subele-
ments of such an institution. 

[65 FR 2056, Jan. 13, 2000] 

209.470–2 Policy. 

(a) Except as provided in paragraph 
(b) of this subsection, 10 U.S.C. 983 pro-
hibits DoD from providing funds by 
contract or grant to an institution of 
higher education if the Secretary of 
Defense determines that the institu-
tion has a policy or practice that pro-
hibits or in effect prevents— 

(1) The Secretary of a military de-
partment from maintaining, estab-
lishing, or operating a unit of the Sen-
ior Reserve Officer Training Corps 
(ROTC) at that institution; 

(2) A student at that institution from 
enrolling in a unit of the senior ROTC 
at another institution of higher edu-
cation; 

(3) The Secretary of a military de-
partment or the Secretary of Transpor-
tation from gaining entry to campuses, 
or access to students on campuses, for 
purposes of military recruiting; or 

(4) Military recruiters from accessing 
certain information pertaining to stu-
dents enrolled at that institution. 

(b) The prohibition in paragraph (a) 
of this subsection does not apply to an 
institution of higher education if the 
Secretary of Defense determines that— 

(1) The institution has ceased the 
policy or practice described in para-
graph (a) of this subsection; or 

(2) The institution has a long-stand-
ing policy of pacifism based on histor-
ical religious affiliation. 

[65 FR 2056, Jan. 13, 2000] 

209.470–3 Procedures. 

If the Secretary of Defense deter-
mines that an institution of higher 
education is ineligible to receive DoD 
funds because of a policy or practice 
described in 209.470–2(a)— 

(a) The Secretary of Defense will list 
the institution on the List of Parties 
Excluded from Federal Procurement 
and Nonprocurement Programs pub-
lished by General Services Administra-
tion (also see FAR 9.404 and 32 CFR 
part 216); and 

(b) DoD components— 
(1) Shall not solicit offers from, 

award contracts to, or consent to sub-
contracts with the institution; 

(2) Shall make no further payments 
under existing contracts with the insti-
tution; and 

(3) Shall terminate existing contracts 
with the institution. 

[65 FR 2057, Jan. 13, 2000, as amended at 67 
FR 49254, July 30, 2002] 

209.470–4 Contract clause. 

Use the clause at 252.209–7005, Reserve 
Officer Training Corps and Military 
Recruiting on Campus, in all solicita-
tions and contracts with institutions of 
higher education. 

[65 FR 2057, Jan. 13, 2000] 
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209.471 Congressional Medal of Honor. 
In accordance with Section 8118 of 

Pub. L. 105–262, do not award a contract 
to, extend a contract with, or approve 
the award of a subcontract to any enti-
ty that, within the preceding 15 years, 
has been convicted under 18 U.S.C. 704 
of the unlawful manufacture or sale of 
the Congressional Medal of Honor. Any 
entity so convicted will be listed as in-
eligible on the List of Parties Excluded 
from Federal Procurement and Non-
procurement Programs published by 
the General Services Administration. 

[64 FR 31733, June 14, 1999] 

Subpart 209.5—Organizational 
and Consultant Conflicts of In-
terest 

SOURCE: 73 FR 1824, Jan. 10, 2008, unless 
otherwise noted. 

209.505 General rules. 

209.505–4 Obtaining access to propri-
etary information. 

(b) Non-disclosure requirements for 
contractors accessing third party pro-
prietary technical data or computer 
software are addressed at 227.7103–7(b), 
through use of the clause at 252.227–7025 
as prescribed at 227.7103–6(c) and 
227.7203–6(d). Pursuant to that clause, 
covered Government support contrac-
tors may be required to enter into non- 
disclosure agreements directly with 
the third party asserting restrictions 
on limited rights technical data, com-
mercial technical data, or restricted 
rights computer software. 

[76 FR 11367, Mar. 2, 2011] 

209.570 Limitations on contractors 
acting as lead system integrators. 

209.570–1 Definitions. 
Lead system integrator, as used in this 

section, is defined in the clause at 
252.209–7007, Prohibited Financial Inter-
ests for Lead System Integrators. See 
PGI 209.570–1 for additional informa-
tion. 

209.570–2 Policy. 
(a) Except as provided in paragraph 

(b) of this subsection, 10 U.S.C. 2410p 
prohibits any entity performing lead 

system integrator functions in the ac-
quisition of a major system by DoD 
from having any direct financial inter-
est in the development or construction 
of any individual system or element of 
any system of systems. 

(b) The prohibition in paragraph (a) 
of this subsection does not apply if— 

(1) The Secretary of Defense certifies 
to the Committees on Armed Services 
of the Senate and the House of Rep-
resentatives that— 

(i) The entity was selected by DoD as 
a contractor to develop or construct 
the system or element concerned 
through the use of competitive proce-
dures; and 

(ii) DoD took appropriate steps to 
prevent any organizational conflict of 
interest in the selection process; or 

(2) The entity was selected by a sub-
contractor to serve as a lower-tier sub-
contractor, through a process over 
which the entity exercised no control. 

(c) In accordance with Section 802 of 
the National Defense Authorization 
Act for Fiscal Year 2008 (Pub. L. 110– 
181), DoD may award a new contract for 
lead system integrator functions in the 
acquisition of a major system only if— 

(1) The major system has not yet pro-
ceeded beyond low-rate initial produc-
tion; or 

(2) The Secretary of Defense deter-
mines in writing that it would not be 
practicable to carry out the acquisition 
without continuing to use a contractor 
to perform lead system integrator 
functions and that doing so is in the 
best interest of DoD. The authority to 
make this determination may not be 
delegated below the level of the Under 
Secretary of Defense for Acquisition, 
Technology, and Logistics. (Also see 
209.570–3(b).) 

(d) Effective October 1, 2010, DoD is 
prohibited from awarding a new con-
tract for lead system integrator func-
tions in the acquisition of a major sys-
tem to any entity that was not per-
forming lead system integrator func-
tions in the acquisition of the major 
system prior to January 28, 2008. 

[73 FR 1824, Jan. 10, 2008, as amended at 74 
FR 34268, July 15, 2009] 

209.570–3 Procedures. 
(a) In making a responsibility deter-

mination before awarding a contract 
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for the acquisition of a major system, 
the contracting officer shall— 

(1) Determine whether the prospec-
tive contractor meets the definition of 
‘‘lead system integrator’’; 

(2) Consider all information regard-
ing the prospective contractor’s direct 
financial interests in view of the prohi-
bition at 209.570–2(a); and 

(3) Follow the procedures at PGI 
209.570–3. 

(b) A determination to use a con-
tractor to perform lead system inte-
grator functions in accordance with 
209.570–2(c)(2)— 

(1) Shall specify the reasons why it 
would not be practicable to carry out 
the acquisition without continuing to 
use a contractor to perform lead sys-
tem integrator functions, including a 
discussion of alternatives, such as use 
of the DoD workforce or a system engi-
neering and technical assistance con-
tractor; 

(2) Shall include a plan for phasing 
out the use of contracted lead system 
integrator functions over the shortest 
period of time consistent with the in-
terest of the national defense; and 

(3) Shall be provided to the Commit-
tees on Armed Services of the Senate 
and the House of Representatives at 
least 45 days before the award of a con-
tract pursuant to the determination. 

[74 FR 34268, July 15, 2009] 

209.570–4 Solicitation provision and 
contract clause. 

(a) Use the provision at 252.209–7006, 
Limitations on Contractors Acting as 
Lead System Integrators, in solicita-
tions for the acquisition of a major sys-
tem when the acquisition strategy en-
visions the use of a lead system inte-
grator. 

(b) Use the clause at 252.209–7007, Pro-
hibited Financial Interests for Lead 
System Integrators— 

(1) In solicitations that include the 
provision at 252.209–7006; and 

(2) In contracts when the contractor 
will fill the role of a lead system inte-
grator for the acquisition of a major 
system. 

209.571 Organizational conflicts of in-
terest in major defense acquisition 
programs. 

209.571–0 Scope of subpart. 
This subpart implements section 207 

of the Weapons System Acquisition Re-
form Act of 2009 (Pub. L. 111–23). 

[75 FR 81913, Dec. 29, 2010] 

209.571–1 Definitions. 
As used in this section— 
‘‘Lead system integrator’’ is defined 

in the clause at 252.209–7007, Prohibited 
Financial Interests for Lead System 
Integrators. 

‘‘Major Defense Acquisition Pro-
gram’’ is defined in 10 U.S.C. 2430. 

‘‘Major subcontractor’’ is defined in 
the clause at 252.209–7009, Organiza-
tional Conflict of Interest—Major De-
fense Acquisition Program. 

‘‘Pre-Major Defense Acquisition Pro-
gram’’ means a program that is in the 
Materiel Solution Analysis or Tech-
nology Development Phases preceding 
Milestone B of the Defense Acquisition 
System and has been identified to have 
the potential to become a major de-
fense acquisition program. 

‘‘Systems engineering and technical 
assistance.’’ 

(1) ‘‘Systems engineering’’ means an 
interdisciplinary technical effort to 
evolve and verify an integrated and 
total life cycle balanced set of system, 
people, and process solutions that sat-
isfy customer needs. 

(2) ‘‘Technical assistance’’ means the 
acquisition support, program manage-
ment support, analyses, and other ac-
tivities involved in the management 
and execution of an acquisition pro-
gram. 

(3) ‘‘Systems engineering and tech-
nical assistance’’— 

(i) Means a combination of activities 
related to the development of technical 
information to support various acquisi-
tion processes. Examples of systems 
engineering and technical assistance 
activities include, but are not limited 
to, supporting acquisition efforts such 
as— 

(A) Deriving requirements; 
(B) Performing technology assess-

ments; 
(C) Developing acquisition strategies; 
(D) Conducting risk assessments; 
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(E) Developing cost estimates; 
(F) Determining specifications; 
(G) Evaluating contractor perform-

ance and conducting independent 
verification and validation; 

(H) Directing other contractors’ 
(other than subcontractors) operations; 

(I) Developing test requirements and 
evaluating test data; 

(J) Developing work statements (but 
see paragraph (ii)(B) of this definition). 

(ii) Does not include— 
(A) Design and development work of 

design and development contractors, in 
accordance with FAR 9.505–2(a)(3) or 
FAR 9.505–2(b)(3), and the guidance at 
PGI 209.571–7; or 

(B) Preparation of work statements 
by contractors, acting as industry rep-
resentatives, under the supervision and 
control of Government representatives, 
in accordance with FAR 9.505– 
2(b)(1)(ii). 

[75 FR 81913, Dec. 29, 2010] 

209.571–2 Applicability. 

(a) This subsection applies to major 
defense acquisition programs. 

(b) To the extent that this section is 
inconsistent with FAR subpart 9.5, this 
section takes precedence. 

[75 FR 81913, Dec. 29, 2010] 

209.571–3 Policy. 

It is DoD policy that— 
(a) Agencies shall obtain advice on 

major defense acquisition programs 
and pre-major defense acquisition pro-
grams from sources that are objective 
and unbiased; and 

(b) Contracting officers generally 
should seek to resolve organizational 
conflicts of interest in a manner that 
will promote competition and preserve 
DoD access to the expertise and experi-
ence of qualified contractors. Accord-
ingly, contracting officers should, to 
the extent feasible, employ organiza-
tional conflict of interest resolution 
strategies that do not unnecessarily re-
strict the pool of potential offerors in 
current or future acquisitions. Further, 
contracting activities shall not impose 
across-the-board restrictions or limita-
tions on the use of particular resolu-
tion methods, except as may be re-

quired under 209.571–7 or as may be ap-
propriate in particular acquisitions. 

[75 FR 81913, Dec. 29, 2010] 

209.571–4 Mitigation. 
(a) Mitigation is any action taken to 

minimize an organizational conflict of 
interest. Mitigation may require Gov-
ernment action, contractor action, or a 
combination of both. 

(b) If the contracting officer and the 
contractor have agreed to mitigation 
of an organizational conflict of inter-
est, a Government-approved Organiza-
tional Conflict of Interest Mitigation 
Plan, reflecting the actions a con-
tractor has agreed to take to mitigate 
a conflict, shall be incorporated into 
the contract. 

(c) If the contracting officer deter-
mines, after consultation with agency 
legal counsel, that the otherwise suc-
cessful offeror is unable to effectively 
mitigate an organizational conflict of 
interest, then the contracting officer, 
taking into account both the instant 
contract and longer term Government 
needs, shall use another approach to 
resolve the organizational conflict of 
interest, select another offeror, or re-
quest a waiver in accordance with FAR 
9.503 (but see statutory prohibition in 
209.571–7, which cannot be waived). 

(d) For any acquisition that exceeds 
$1 billion, the contracting officer shall 
brief the senior procurement executive 
before determining that an offeror’s 
mitigation plan is unacceptable. 

[75 FR 81913, Dec. 29, 2010] 

209.571–5 Lead system integrators. 
For limitations on contractors acting 

as lead systems integrators, see 209.570. 

[75 FR 81913, Dec. 29, 2010] 

209.571–6 Identification of organiza-
tional conflicts of interest. 

When evaluating organizational con-
flicts of interest for major defense ac-
quisition programs or pre-major de-
fense acquisition programs, con-
tracting officers shall consider— 

(a) The ownership of business units 
performing systems engineering and 
technical assistance, professional serv-
ices, or management support services 
to a major defense acquisition program 
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or a pre-major defense acquisition pro-
gram by a contractor who simulta-
neously owns a business unit com-
peting (or potentially competing) to 
perform as— 

(1) The prime contractor for the same 
major defense acquisition program; or 

(2) The supplier of a major subsystem 
or component for the same major de-
fense acquisition program. 

(b) The proposed award of a major 
subsystem by a prime contractor to 
business units or other affiliates of the 
same parent corporate entity, particu-
larly the award of a subcontract for 
software integration or the develop-
ment of a proprietary software system 
architecture; and 

(c) The performance by, or assistance 
of, contractors in technical evaluation. 

[75 FR 81913, Dec. 29, 2010] 

209.571–7 Systems engineering and 
technical assistance contracts. 

(a) Agencies shall obtain advice on 
systems architecture and systems engi-
neering matters with respect to major 
defense acquisition programs or pre- 
major defense acquisition programs 
from Federally Funded Research and 
Development Centers or other sources 
independent of the major defense ac-
quisition program contractor. 

(b) Limitation on Future Contracting. 
(1) Except as provided in paragraph (c) 
of this subsection, a contract for the 
performance of systems engineering 
and technical assistance for a major 
defense acquisition program or a pre- 
major defense acquisition program 
shall prohibit the contractor or any af-
filiate of the contractor from partici-
pating as a contractor or major sub-
contractor in the development or pro-
duction of a weapon system under such 
program. 

(2) The requirement in paragraph 
(b)(1) of this subsection cannot be 
waived. 

(c) Exception. (1) The requirement in 
paragraph (b)(1) of this subsection does 
not apply if the head of the contracting 
activity determines that— 

(i) An exception is necessary because 
DoD needs the domain experience and 
expertise of the highly qualified, appar-
ently successful offeror; and 

(ii) Based on the agreed-to resolution 
strategy, the apparently successful of-

feror will be able to provide objective 
and unbiased advice, as required by 
209.571–3(a), without a limitation on fu-
ture participation in development and 
production. 

(2) The authority to make this deter-
mination cannot be delegated. 

[75 FR 81913, Dec. 29, 2010] 

209.571–8 Solicitation provision and 
contract clause. 

(a) Use the provision at 252.209–7008, 
Notice of Prohibition Relating to Orga-
nizational Conflict of Interest—Major 
Defense Acquisition Program, if the so-
licitation includes the clause at 
252.209–7009, Organizational Conflict of 
Interest—Major Defense Acquisition 
Program; and 

(b) Use the clause at 252.209–7009, Or-
ganizational Conflict of Interest— 
Major Defense Acquisition Program, in 
solicitations and contracts for systems 
engineering and technical assistance 
for major defense acquisition programs 
or pre-major defense acquisition pro-
grams. 

[75 FR 81913, Dec. 29, 2010] 

PART 210—MARKET RESEARCH 

AUTHORITY: 41 U.S.C. 421 and 48 CFR Chap-
ter 1. 

210.001 Policy. 

(a) In addition to the requirements of 
FAR 10.001(a), agencies shall— 

(i) Conduct market research appro-
priate to the circumstances before— 

(A) Soliciting offers for acquisitions 
that could lead to a consolidation of 
contract requirements as defined in 
207.170–2; or 

(B) Issuing a solicitation with tiered 
evaluation of offers (Section 816 of Pub-
lic Law 109–163); and 

(ii) Use the results of market re-
search to determine— 

(A) Whether consolidation of con-
tract requirements is necessary and 
justified in accordance with § 207.170–3; 
or 

(B) Whether the criteria in FAR part 
19 are met for setting aside the acquisi-
tion for small business or, for a task or 
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delivery order, whether there are a suf-
ficient number of qualified small busi-
ness concerns available to justify lim-
iting competition under the terms of 
the contract. If the contracting officer 
cannot determine whether the criteria 
are met, the contracting officer shall 
include a written explanation in the 
contract file as to why such a deter-
mination could not be made (Section 
816 of Public Law 109–163). 

(c)(2) In addition to the notification 
requirements at FAR 10.001(c)(2)(i) and 
(ii), see 205.205–70 for the bundling noti-
fication publication requirement. 

[71 FR 53043, Sept. 8, 2006, as amended at 75 
FR 40716, ≤July 13, 2010] 

PART 211—DESCRIBING AGENCY 
NEEDS 

Sec. 
211.002 Policy. 
211.002–70 Contract clause. 

Subpart 211.1—Selecting and Developing 
Requirements Documents 

211.105 Items peculiar to one manufacturer. 
211.106 Purchase descriptions for service 

contracts. 
211.107 Solicitation provision. 

Subpart 211.2—Using and Maintaining 
Requirements Documents 

211.201 Identification and availability of 
specifications. 

211.204 Solicitation provisions and contract 
clauses. 

211.270 [Reserved] 
211.271 Elimination of use of class I ozone- 

depleting substances. 
211.272 Alternate preservation, packaging, 

and packing. 
211.273 Substitutions for military or Fed-

eral specifications and standards. 
211.273–1 Definition. 
211.273–2 Policy. 
211.273–3 Procedures. 
211.273–4 Contract clause. 
211.274 Item identification and valuation re-

quirements. 
211.274–1 General. 
211.274–2 Policy for unique item identifica-

tion. 
211.274–3 Policy for valuation. 
211.274–4 Policy for reporting of Govern-

ment-furnished equipment in the DoD 
Item Unique Identification (IUID) Reg-
istry. 

211.274–5 Policy for assignment of Govern-
ment-assigned serial numbers. 

211.274–6 Contract clauses. 

211.275 Passive radio frequency identifica-
tion. 

211.275–1 Definitions. 
211.275–2 Policy. 
211.275–3 Contract clause. 

Subpart 211.5—Liquidated Damages 

211.503 Contract clauses. 

Subpart 211.6—Priorities and Allocations 

211.602 General. 

AUTHORITY: 41 U.S.C. 421 and 48 CFR Chap-
ter 1. 

SOURCE: 60 FR 61594, Nov. 30, 1995, unless 
otherwise noted. 

211.002 Policy. 

All defense technology and acquisi-
tion programs in DoD are subject to 
the policies and procedures in DoDD 
5000.1, The Defense Acquisition Sys-
tem, and DoDI 5000.2, Operation of the 
Defense Acquisition System. 

[71 FR 27641, May 12, 2006] 

211.002–70 Contract clause. 

Use the clause at 252.211–7000, Acqui-
sition Streamlining, in all 

Subpart 211.1—Selecting and De-
veloping Requirements Docu-
ments 

211.105 Items peculiar to one manu-
facturer. 

Follow the publication requirements 
at PGI 211.105. 

[70 FR 23804, May 5, 2005] 

211.106 Purchase descriptions for 
service contracts. 

Agencies shall require that purchase 
descriptions for service contracts and 
resulting requirements documents, 
such as statements of work or perform-
ance work statements, include lan-
guage to provide a clear distinction be-
tween Government employees and con-
tractor employees. Agencies shall be 
guided by the characteristics and de-
scriptive elements of personal-services 
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contracts at FAR 37.104. Service con-
tracts shall require contractor employ-
ees to identify themselves as con-
tractor personnel by introducing them-
selves or being introduced as con-
tractor personnel and displaying dis-
tinguishing badges or other visible 
identification for meetings with Gov-
ernment personnel. In addition, con-
tracts shall require contractor per-
sonnel to appropriately identify them-
selves as contractor employees in tele-
phone conversations and in formal and 
informal written correspondence. 

[76 FR 25566, May 5, 2011] 

211.107 Solicitation provision. 

(b) DoD uses the categorical method 
of reporting. Do not use the provision 
at FAR 52.211–7, Alternatives to Gov-
ernment-Unique Standards, in DoD so-
licitations. 

[65 FR 6553, Feb. 10, 2000] 

Subpart 211.2—Using and Main-
taining Requirements Docu-
ments 

211.201 Identification and availability 
of specifications. 

Follow the procedures at PGI 211.201 
for use of specifications, standards, and 
data item descriptions. 

[71 FR 27641, May 12, 2006] 

211.204 Solicitation provisions and 
contract clauses. 

(c) When contract performance re-
quires use of specifications, standards, 
and data item descriptions that are not 
listed in the Acquisition Streamlining 
and Standardization Information Sys-
tem database, use provisions, as appro-
priate, substantially the same as those 
at— 

(i) 252.211–7001, Availability of Speci-
fications, Standards, and Data Item 
Descriptions Not Listed in the Acquisi-
tion Streamlining and Standardization 
Information System (ASSIST), and 
Plans, Drawings, and Other Pertinent 
Documents; and 

(ii) 252.211–7002, Availability for Ex-
amination of Specifications, Stand-
ards, Plans, Drawings, Data Item De-

scriptions, and Other Pertinent Docu-
ments. 

[71 FR 27641, May 12, 2006] 

211.270 [Reserved] 

211.271 Elimination of use of class I 
ozone-depleting substances. 

See subpart 223.8 for restrictions on 
contracting for ozone-depleting sub-
stances. 

[70 FR 73150, Dec. 9, 2005] 

211.272 Alternate preservation, pack-
aging, and packing. 

Use the provision at 252.211–7004, Al-
ternate Preservation, Packaging, and 
Packing, in solicitations which include 
military preservation, packaging, or 
packing specifications when it is fea-
sible to evaluate and award using com-
mercial or industrial preservation, 
packaging, or packing. 

211.273 Substitutions for military or 
Federal specifications and stand-
ards. 

211.273–1 Definition. 

SPI process, as used in this section, is 
defined in the clause at 252.211–7005, 
Substitutions for Military or Federal 
Specifications and Standards. 

[62 FR 44224, Aug. 20, 1997] 

211.273–2 Policy. 

(a) Under the Single Process Initia-
tive (SPI), DoD accepts SPI processes 
in lieu of specific military or Federal 
specifications or standards that specify 
a management or manufacturing proc-
ess. 

(b) DoD acceptance of an SPI process 
follows the decision of a Management 
Council, which includes representa-
tives of the contractor, the Defense 
Contract Management Agency, the De-
fense Contract Audit Agency, and the 
military departments. 

(c) In procurements of previously de-
veloped items, SPI processes that pre-
viously were accepted by the Manage-
ment Council shall be considered valid 
replacements for military or Federal 
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specifications or standards, absent a 
specific determination to the contrary. 

[62 FR 44224, Aug. 20, 1997, as amended at 64 
FR 14399, Mar. 25, 1999; 65 FR 52952, Aug. 31, 
2000; 71 FR 27641, May 12, 2006] 

211.273–3 Procedures. 
Follow the procedures at PGI 211.273– 

3 for encouraging the use of SPI proc-
esses instead of military or Federal 
specifications and standards. 

[71 FR 27641, May 12, 2006] 

211.273–4 Contract clause. 
Use the clause at 252.211–7005, Substi-

tutions for Military or Federal Speci-
fications and Standards, in solicita-
tions and contracts exceeding the 
micro-purchase threshold, when pro-
curing previously developed items. 

[62 FR 44224, Aug. 20, 1997] 

211.274 Item identification and valu-
ation requirements. 

211.274–1 General. 
Unique item identification and valu-

ation is a system of marking and val-
uing items delivered to DoD that will 
enhance logistics, contracting, and fi-
nancial business transactions sup-
porting the United States and coalition 
troops. Through unique item identi-
fication policy, which capitalizes on 
leading practices and embraces open 
standards, DoD can— 

(a) Achieve lower life-cycle cost of 
item management and improve life- 
cycle property management; 

(b) Improve operational readiness; 
(c) Provide reliable accountability of 

property and asset visibility through-
out the life cycle; and 

(d) Reduce the burden on the work-
force through increased productivity 
and efficiency. 

[70 FR 20836, Apr. 22, 2005] 

211.274–2 Policy for unique item iden-
tification. 

(a) It is DoD policy that DoD unique 
item identification, or a DoD recog-
nized unique identification equivalent, 
is required for— 

(1) All delivered items for which the 
Government’s unit acquisition cost is 
$5,000 or more; 

(2) Items for which the Government’s 
unit acquisition cost is less than $5,000, 
when identified by the requiring activ-
ity as serially managed, mission essen-
tial, or controlled inventory; 

(3) Items for which the Government’s 
unit acquisition cost is less than $5,000, 
when the requiring activity determines 
that permanent identification is re-
quired; and 

(4) Regardless of value— 
(i) Any DoD serially managed sub-

assembly, component, or part embed-
ded within a delivered item; 

(ii) The parent item (as defined in 
252.211–7003(a)) that contains the em-
bedded subassembly, component, or 
part; and 

(iii) Any warranted serialized item. 
(b) Exceptions. The Contractor will 

not be required to provide DoD unique 
item identification if— 

(1) The items, as determined by the 
head of the agency, are to be used to 
support a contingency operation or to 
facilitate defense against or recovery 
from nuclear, biological, chemical, or 
radiological attack; or 

(2) A determination and findings has 
been executed concluding that it is 
more cost effective for the Government 
requiring activity to assign, mark, and 
register the unique item identification 
after delivery of an item acquired from 
a small business concern or a commer-
cial item acquired under FAR Part 12 
or Part 8. 

(i) The determination and findings 
shall be executed by— 

(A) The Component Acquisition Exec-
utive for an acquisition category 
(ACAT) I program; or 

(B) The head of the contracting ac-
tivity for all other programs. 

(ii) The DoD Unique Item Identifica-
tion Program Office must receive a 
copy of the determination and findings 
required by paragraph (b)(2)(i) of this 
subsection. Send the copy to DPAP, 
SPEC ASST, 3060 Defense Pentagon, 
3E1044, Washington, DC 20301–3060; or 
by facsimile to (703) 695–7596. 

[70 FR 20836, Apr. 22, 2005, as amended at 76 
FR 33168, June 8, 2011] 
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211.274–3 Policy for valuation. 

(a) It is DoD policy that contractors 
shall be required to identify the Gov-
ernment’s unit acquisition cost (as de-
fined in 252.211–7003(a)) for all items de-
livered, even if none of the criteria for 
placing a unique item identification 
mark applies. 

(b) The Government’s unit acquisi-
tion cost is— 

(1) For fixed-price type line, subline, 
or exhibit line items, the unit price 
identified in the contract at the time 
of delivery; 

(2) For cost-type or undefinitized 
line, subline, or exhibit line items, the 
contractor’s estimated fully burdened 
unit cost to the Government at the 
time of delivery; and 

(3) For items delivered under a time- 
and-materials contract, the contrac-
tor’s estimated fully burdened unit 
cost to the Government at the time of 
delivery. 

(c) The Government’s unit acquisi-
tion cost of subassemblies, compo-
nents, and parts embedded in delivered 
items need not be separately identified. 

[70 FR 20836, Apr. 22, 2005] 

211.274–4 Policy for reporting of Gov-
ernment-furnished equipment in 
the DoD Item Unique Identification 
(IUID) Registry. 

It is DoD policy that Government- 
furnished equipment be recorded in the 
DoD IUID Registry, except for— 

(a) Items with an acquisition cost of 
less than $5,000 that are not identified 
as serially managed, mission essential, 
sensitive, or controlled inventory, un-
less the terms and conditions of the 
contract state otherwise; 

(b) Government-furnished material; 
(c) Reparables; 
(d) Contractor-acquired property as 

defined in FAR Part 45; 
(e) Property under any statutory 

leasing authority; 
(f) Property to which the Govern-

ment has acquired a lien or title solely 
because of partial, advance, progress, 
or performance-based payments; 

(g) Intellectual property or software; 
and 

(h) Real property. 

[73 FR 70908, Nov. 24, 2008] 

211.274–5 Policy for assignment of 
Government-assigned serial num-
bers. 

It is DoD policy that contractors 
apply Government-assigned serial 
numbers, such as tail numbers/hull 
numbers and equipment registration 
numbers, in human-readable format on 
major end items when required by law, 
regulation, or military operational ne-
cessity. The latest version of MIL– 
STD–130, Marking of U.S. Military 
Property, shall be used for the marking 
of human-readable information. 

[75 FR 59103, Sept. 27, 2010] 

211.274–6 Contract clauses. 
(a)(1) Use the clause at 252.211–7003, 

Item Identification and Valuation, in 
solicitations and contracts that— 

(i) Require item identification or 
valuation, or both, in accordance with 
211.274–2 and 211.274–3; or 

(ii) Contain the clause at 252.211–7007. 
(2) Complete paragraph (c)(1)(ii) of 

the clause with the contract line, 
subline, or exhibit line item number 
and description of any item(s) below 
$5,000 in unit acquisition cost for which 
DoD unique item identification or a 
DoD recognized unique identification 
equivalent is required in accordance 
with 211.274–2(a)(2) or (3). 

(3) Complete paragraph (c)(1)(iii) of 
the clause with the applicable attach-
ment number, when DoD unique item 
identification or a DoD recognized 
unique identification equivalent is re-
quired in accordance with 211.274– 
2(a)(4) for DoD serially managed sub-
assemblies, components, or parts em-
bedded within deliverable items. 

(4) Use the clause with its Alternate 
I if— 

(i) An exception in 211.274–2(b) ap-
plies; or 

(ii) Items are to be delivered to the 
Government and none of the criteria 
for placing a unique item identification 
mark applies. 

(b)(1) Use the clause at 252.211–7007, 
Reporting of Government-Furnished 
Equipment in the DoD Item Unique 
Identification (IUID) Registry, in so-
licitations and contracts that contain 
the clause at— 

(i) FAR 52.245–1, Government Prop-
erty; or 
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(ii) FAR 52.245–2, Government Prop-
erty Installation Operation Services. 

(2) Complete paragraph (b)(2)(ii) of 
the clause as applicable. 

(c) Use the clause at 252.211–7008, Use 
of Government-Assigned Serial Num-
bers, in solicitations and contracts 
that— 

(1) Contain the clause at 252.211–7003, 
Item Identification and Valuation; and 

(2) Require the contractor to mark 
major end items under the terms and 
conditions of the contract. 

[72 FR 52298, Sept. 13, 2007, as amended at 73 
FR 70908, Nov. 24, 2008. Redesignated and 
amended at 75 FR 59103, Sept. 27, 2010] 

211.275 Passive radio frequency iden-
tification. 

211.275–1 Definitions. 
Bulk commodities, case, palletized unit 

load, passive RFID tag, and radio fre-
quency identification are defined in the 
clause at 252.211–7006, Passive Radio 
Frequency Identification. 

[70 FR 53968, Sept. 13, 2005, as amended at 76 
FR 58143, Sept. 20, 2011] 

211.275–2 Policy. 
(a) Except as provided in paragraph 

(b) of this section, radio frequency 
identification (RFID), in the form of a 
passive RFID tag, is required for cases 
and palletized unit loads packaging 
levels and any additional consolidation 
level(s) deemed necessary by the re-
quiring activity for shipments of items 
that— 

(1) Contain items in any of the fol-
lowing classes of supply, as defined in 
DoD 4140.1–R, DoD Supply Chain Mate-
riel Management Regulation, AP1.1.11: 

(i) Subclass of Class I—Packaged 
operational rations. 

(ii) Class II—Clothing, individual 
equipment, tentage, organizational 
tool kits, hand tools, and administra-
tive and housekeeping supplies and 
equipment. 

(iii) Class IIIP—Packaged petroleum, 
lubricants, oils, preservatives, chemi-
cals, and additives. 

(iv) Class IV—Construction and bar-
rier materials. 

(v) Class VI—Personal demand items 
(non-military sales items). 

(vi) Subclass of Class VIII—Medical 
materials (excluding pharmaceuticals, 

biologicals, and reagents—suppliers 
should limit the mixing of excluded 
and non-excluded materials). 

(vii) Class IX—Repair parts and com-
ponents including kits, assemblies and 
subassemblies, reparable and 
consumable items required for mainte-
nance support of all equipment, exclud-
ing medical-peculiar repair parts; and 

(2) Will be shipped to one of the loca-
tions listed at http://www.acq.osd.mil/ 
log/rfid/ or to— 

(i) A location outside the contiguous 
United States when the shipment has 
been assigned Transportation Priority 
1; or 

(ii) Any additional location(s) 
deemed necessary by the requiring ac-
tivity. 

(b) The following are excluded from 
the requirements of paragraph (a) of 
this subsection: 

(1) Shipments of bulk commodities. 
(2) Shipments to locations other than 

Defense Distribution Depots when the 
contract includes the clause at FAR 
52.213–1, Fast Payment Procedures. 

[72 FR 6483, Feb. 12, 2007; as amended at 76 
FR 58143, Sept. 20, 2011] 

211.275–3 Contract clause. 

Use the clause at 252.211–7006, Passive 
Radio Frequency Identification, in so-
licitations and contracts that will re-
quire shipment of items meeting the 
criteria at 211.275–2, and complete para-
graph (b)(1)(ii) of the clause at 252.211– 
7006 as appropriate. 

[76 FR 58143, Sept. 20, 2011] 

Subpart 211.5—Liquidated 
Damages 

211.503 Contract clauses. 

(b) Use the clause at FAR 52.211–12, 
Liquidated Damages—Construction, in 
all construction contracts exceeding 
$650,000, except cost-plus-fixed-fee con-
tracts or contracts where the con-
tractor cannot control the pace of the 
work. Use of the clause in contracts of 
$650,000 or less is optional. 

[60 FR 61594, Nov. 30, 1995. Redesignated at 66 
FR 49861, Oct. 1, 2001; 71 FR 75892, Dec. 19, 
2006; 75 FR 45073, Aug. 2, 2010] 
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Subpart 211.6—Priorities and 
Allocations 

211.602 General. 
DoD implementation of the Defense 

Priorities and Allocations System is in 
DoDD 4400.1, Defense Production Act 
Programs. 

[64 FR 51075, Sept. 21, 1999] 

PART 212—ACQUISITION OF 
COMMERCIAL ITEMS 

Subpart 212.1—Acquisition of Commercial 
Items—General 

Sec. 
212.102 Applicability. 

Subpart 212.2—Special Requirements for 
the Acquisition of Commercial Items 

212.207 Contract type. 
212.211 Technical data. 
212.212 Computer software. 
212.270 Major weapon systems as commer-

cial items. 

Subpart 212.3—Solicitation Provisions and 
Contract Clauses for the Acquisition of 
Commercial Items 

212.301 Solicitation provisions and contract 
clauses for the acquisition of commercial 
items. 

212.302 Tailoring of provisions and clauses 
for the acquisition of commercial items. 

Subpart 212.5—Applicability of Certain 
Laws to the Acquisition of Commercial 
Items 

212.503 Applicability of certain laws to exec-
utive agency contracts for the acquisi-
tion of commercial items. 

212.504 Applicability of certain laws to sub-
contracts for the acquisition of commer-
cial items. 

212.570 Applicability of certain laws to con-
tracts and subcontracts for the acquisi-
tion of commercially available off-the- 
shelf items. 

Subpart 212.6—Streamlined Procedures for 
Evaluation and Solicitation for Com-
mercial Items 

212.602 Streamlined evaluation of offers. 

Subpart 212.70—Pilot Program for Transition 
to Follow-On Contracting After Use of 
Other Transaction Authority 

212.7000 Scope. 

212.7001 Definitions. 
212.7002 Pilot program. 
212.7002–1 Contracts under the program. 
212.7002–2 Subcontracts under the program. 
212.7002–3 Thresholds. 
212.7003 Technical data and computer soft-

ware. 

Subpart 212.71—Pilot Program for Acquisi-
tion of Military-Purpose Nondevelop-
mental Items 

212.7100 Scope. 
212.7101 Definitions. 
212.7102 Pilot program. 
212.7103 Solicitation provision. 

AUTHORITY: 41 U.S.C. 421 and 48 CFR Chap-
ter 1. 

SOURCE: 60 FR 61595, Nov. 30, 1995, unless 
otherwise noted. 

Subpart 212.1—Acquisition of 
Commercial Items—General 

SOURCE: 73 FR 4114, Jan. 24, 2008, unless 
otherwise noted. 

212.102 Applicability. 
(a)(i) When using FAR Part 12 proce-

dures for acquisitions exceeding $1 mil-
lion in value, the contracting officer 
shall— 

(A) Determine in writing that the ac-
quisition meets the commercial item 
definition in FAR 2.101; and 

(B) Include the written determina-
tion in the contract file. 

(ii) Follow the procedures at PGI 
212.102(a) regarding file documentation. 

Subpart 212.2—Special Require-
ments for the Acquisition of 
Commercial Items 

212.207 Contract type. 
b) In accordance with section 805 of 

the National Defense Authorization 
Act for Fiscal Year 2008 (Pub. L. 110– 
181), use of time-and-materials and 
labor-hour contracts for the acquisi-
tion of commercial items is authorized 
only for the following: 

(i) Services acquired for support of a 
commercial item, as described in para-
graph (5) of the definition of commercial 
item at FAR 2.101 (41 U.S.C. 103. 

(ii) Emergency repair services. 
(iii) Any other commercial services 

only to the extent that the head of the 
agency concerned approves a written 
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determination by the contracting offi-
cer that— 

(A) The services to be acquired are 
commercial services as defined in para-
graph (6) of the definition of commercial 
item at FAR 2.101 (41 U.S.C. 103); 

(B) If the services to be acquired are 
subject to FAR 15.403–1(c)(3)(ii), the of-
feror of the services has submitted suf-
ficient information in accordance with 
that subsection; 

(C) Such services are commonly sold 
to the general public through use of 
time-and-materials or labor-hour con-
tracts; and 

(D) The use of a time-and-materials 
or labor-hour contract type is in the 
best interest of the Government. 

[74 FR 34264, July 15, 2009, as amended at 74 
FR 35826, July 21, 2009; 76 FR 21812, Apr. 19, 
2011; 76 FR 58136, Sept. 20, 2011] 

212.211 Technical data. 

The DoD policy for acquiring tech-
nical data for commercial items is at 
227.7102. 

212.212 Computer software. 

(1) Departments and agencies shall 
identify and evaluate, at all stages of 
the acquisition process (including con-
cept refinement, concept decision, and 
technology development), opportuni-
ties for the use of commercial com-
puter software and other non-develop-
mental software in accordance with 
Section 803 of the National Defense Au-
thorization Act for Fiscal Year 2009 
(Pub. L. 110–417). 

(2) See Subpart 208.74 when acquiring 
commercial software or software main-
tenance. See 227.7202 for policy on the 
acquisition of commercial computer 
software and commercial computer 
software documentation. 

[74 FR 34270, July 15, 2009] 

212.270 Major weapon systems as com-
mercial items. 

The DoD policy for acquiring major 
weapon systems as commercial items 
is in Subpart 234.70. 

[71 FR 58538, Oct. 4, 2006] 

Subpart 212.3—Solicitation Provi-
sions and Contract Clauses 
for the Acquisition of Com-
mercial Items 

212.301 Solicitation provisions and 
contract clauses for the acquisition 
of commercial items. 

(f) The following additional provi-
sions and clauses apply to DoD solici-
tations and contracts for the acquisi-
tion of commercial items. If the offeror 
has completed the provisions listed in 
paragraph (f)(i) or (ii) of this section 
electronically as part of its annual rep-
resentations and certifications at 
https://orca.bpn.gov, the contracting of-
ficer may consider this information in-
stead of requiring the offeror to com-
plete these provisions for a particular 
solicitation. 

(i) Use one of the following provisions 
as prescribed in part 225: 

(A) 252.225–7000, Buy American Act— 
Balance of Payments Program Certifi-
cate. 

(B) 252.225–7020, Trade Agreements 
Certificate. 

(C) 252.225–7035, Buy American Act— 
Free Trade Agreements—Balance of 
Payments Program Certificate. 

(ii) Use the provision at 252.212–7000, 
Offeror Representations and Certifi-
cations—Commercial Items, in all so-
licitations for commercial items ex-
ceeding the simplified acquisition 
threshold. If an exception to 10 U.S.C. 
2410i applies to a solicitation exceeding 
the simplified acquisition threshold 
(see 225.7603), indicate on an addendum 
that ‘‘The certification in paragraph 
(b) of the provision at 252.212–7000 does 
not apply to this solicitation.’’ 

(iii) Use the clause at 252.212–7001, 
Contract Terms and Conditions Re-
quired to Implement Statutes or Exec-
utive Orders Applicable to Defense Ac-
quisitions of Commercial Items, in all 
solicitations and contracts for com-
mercial items, completing paragraphs 
(a) and (b), as appropriate. 

(iv) Use the provisions and clauses 
prescribed elsewhere in DFARS as fol-
lows: 

(A) Use the provision at 252.204–7011, 
Alternative Line Item Structure, as 
prescribed in 204.7109(b). 

(B) Use the provision at 252.209–7001, 
Disclosure of Ownership or Control by 
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the Government of a Terrorist Coun-
try, as prescribed in 209.104–70(a). 

(C) Use the clause at 252.211–7003, 
Item Identification and Valuation, as 
prescribed in 211.274–4. 

(D) Use the clause at 252.211–7006, 
Radio Frequency Identification, as pre-
scribed in 211.275–3. 

(E) Use the provision at 252.225–7010, 
Commercial Derivative Military Arti-
cle—Specialty Metals Compliance Cer-
tificate, as prescribed in 225.7003–5(b). 

(F) Use the clause at 252.225–7040, 
Contractor Personnel Authorized to 
Accompany U.S. Armed Forces De-
ployed Outside the United States, as 
prescribed in 225.7402–4. 

(G) Use the clause at 252.225–7043, 
Antiterrorism/Force Protection Policy 
for Defense Contractors Outside the 
United States, in solicitations and con-
tracts that include the clause at 
252.225–7040. 

(H) Use the clause at 252.232–7009, 
Mandatory Payment by Government-
wide Commercial Purchase Card, as 
prescribed in 232.1110. 

(I) Use the clause at 252.232–7010, Lev-
ies on Contract Payments, as pre-
scribed in 232.7102. 

(J) Use the clause at 252.232–7011, 
Payments in Support of Emergencies 
and Contingency Operations, as pre-
scribed in 232.908. 

(K) Use the clause at 252.246–7003, No-
tification of Potential Safety Issues, as 
prescribed in 246.371. 

(L) Use the provision at 252.247–7026, 
Evaluation Preference for Use of Do-
mestic Shipyards—Applicable to Ac-
quisition of Carriage by Vessel for DoD 
Cargo in the Coastwise or Noncontig-
uous Trade, as prescribed in 247.574(e).] 

(M) Use the clause at 252.247–7027, 
Riding Gang Member Requirements, as 
prescribed in 247.574(f). 

(v) Use the clause at 252.232–7009, 
Mandatory Payment by Government-
wide Commercial Purchase Card, as 
prescribed in 232.1110. 

(vi) Use the clause at 252.211–7003, 
Item Identification, as prescribed at 
211.274–4. 

(vii) Use the clause at 252.225–7040, 
Contractor Personnel Authorized to 
Accompany U.S. Armed Forces De-
ployed Outside the United States, as 
prescribed in 225.7402–4. 

(viii) Use the clause at 252.225–7043, 
Antiterrorism/Force Protection Policy 
for Defense Contractors Outside the 
United States, in solicitations and con-
tracts that include the clause at 
252.225–7040. 

(ix) Use the clause at 252.211–7006, 
Radio Frequency Identification, as pre-
scribed in 211.275–3. 

(x) Use the clause at 252.232–7010, Lev-
ies on Contract Payments, as pre-
scribed in 232.7102. 

(xi) Use the clause at 252.246–7003, No-
tification of Potential Safety Issues, as 
prescribed in 246.371. 

(xii) Use the provision at 252.247–7026, 
Evaluation Preference for Use of Do-
mestic Shipyards—Applicable to Ac-
quisition of Carriage by Vessel for DoD 
Cargo in the Coastwise or Noncontig-
uous Trade, as prescribed in 247.574(e). 

(xiii) Use the provision at 252.225– 
7010, Commercial Derivative Military 
Article—Specialty Metals Compliance 
Certificate, as prescribed in 225.7003– 
5(b). 

(xiv) Use the clause at 252.232–7011, 
Payments in Support of Emergencies 
and Contingency Operations, as pre-
scribed in 232.908. 

(xv) Use the clause at 252.247–7027, 
Riding Gang Member Requirements, as 
prescribed in 247.574(f). 

[60 FR 61595, Nov. 30, 1995] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting section 212.301, see the List 
of CFR Sections Affected, which appears in 
the Finding Aids section of the printed vol-
ume and on GPO Access. 

212.302 Tailoring of provisions and 
clauses for the acquisition of com-
mercial items. 

(c) Tailoring inconsistent with cus-
tomary commercial practice. The head of 
the contracting activity is the ap-
proval authority within the DoD for 
waivers under FAR 12.302(c). 

Subpart 212.5—Applicability of 
Certain Laws to the Acquisi-
tion of Commercial Items 

212.503 Applicability of certain laws to 
executive agency contracts for the 
acquisition of commercial items. 

(a) The following laws are not appli-
cable to contracts for the acquisition 
of commercial items: 
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(i) 10 U.S.C. 2306(b), Prohibition on 
Contingent Fees. 

(ii) 10 U.S.C. 2324, Allowable Costs 
Under Defense Contracts. 

(iii) 10 U.S.C. 2384(b), Requirement to 
Identify Suppliers. 

(iv) 10 U.S.C. 2397(a)(1), Reports by 
Employees or Former Employees of De-
fense Contractors. 

(v) 10 U.S.C. 2397b(f), Limits on Em-
ployment for Former DoD Officials. 

(vi) 10 U.S.C. 2397c, Defense Con-
tractor Requirements Concerning 
Former DoD Officials. 

(vii) 10 U.S.C. 2408(a), Prohibition on 
Persons Convicted of Defense Related 
Felonies. 

(viii) 10 U.S.C. 2410b, Contractor In-
ventory Accounting System Standards 
(see 252.242–7004). 

(ix) 107 Stat 1720 (Section 843(a), Pub-
lic Law 103–160), Reporting Require-
ment Regarding Dealings with Ter-
rorist Countries. 

(x) Domestic Content Restrictions in 
the National Defense Appropriations 
Acts for Fiscal Years 1996 and Subse-
quent Years, unless the restriction spe-
cifically applies to commercial items. 
For the restriction that specifically ap-
plies to commercial ball or roller bear-
ings as end items, see 225.7019–2(b) (Sec-
tion 8064 of Public Law 106–259). 

(xi) Section 8116 of the Defense Ap-
propriations Act for Fiscal Year 2010 
(Pub. L. 111–118) and similar sections in 
subsequent DoD appropriations acts. 

(c) The applicability of the following 
laws has been modified in regard to 
contracts for the acquisition of com-
mercial items: 

(i) 10 U.S.C. 2402, Prohibition on Lim-
iting Subcontractor Direct Sales to the 
United States (see FAR 3.503 and 52.203– 
6). 

(ii) 10 U.S.C. 2306a, Truth in Negotia-
tions Act (see FAR 15.403–1(b)(3)). 

[60 FR 61595, Nov. 30, 1995, as amended at 63 
FR 11851, Mar. 11, 1998; 63 FR 55040, Oct. 14, 
1998; 65 FR 77828, Dec. 13, 2000; 67 FR 4208, 
Jan. 29, 2002; 69 FR 65089, Nov. 10, 2004; 73 FR 
76970, Dec. 18, 2008; 75 FR 27947, May 19, 2010; 
76 FR 38047, June 29, 2011] 

212.504 Applicability of certain laws to 
subcontracts for the acquisition of 
commercial items. 

(a) The following laws are not appli-
cable to subcontracts at any tier for 

the acquisition of commercial items or 
commercial components: 

(i) 10 U.S.C. 2306(b) Prohibition on 
Contingent Fees. 

(ii) 10 U.S.C. 2313(c), Examination of 
Records of a Contractor. 

(iv) 10 U.S.C. 2324, Allowable Costs 
Under Defense Contracts. 

(v) 10 U.S.C. 2327, Reporting Require-
ment Regarding Dealings with Ter-
rorist Countries. 

(vi) 10 U.S.C. 2384(b), Requirement to 
Identify Suppliers. 

(vii) 10 U.S.C. 2391 note, Notification 
of Substantial Impact on Employment. 

(viii) 10 U.S.C. 2393, Prohibition 
Against Doing Business with Certain 
Offerors or Contractors. 

(ix) 10 U.S.C. 2397(a)(1), Reports by 
Employees or Former Employees of De-
fense Contractors. 

(x) 10 U.S.C. 2397b(f), Limits on Em-
ployment for Former DoD Officials. 

(xi) 10 U.S.C. 2397c, Defense Con-
tractor Requirements Concerning 
Former DoD Officials. 

(xii) 10 U.S.C. 2408(a) Prohibition on 
Persons Convicted of Defense Related 
Felonies. 

(xiii) 10 U.S.C. 2410b, Contractor In-
ventory Accounting System Standards. 

(xiv) 10 U.S.C. 2501 note, Notification 
of Proposed Program Termination. 

(xv) 10 U.S.C. 2534, Miscellaneous 
Limitations on the Procurement of 
Goods Other Than United States 
Goods. 

(xvi) 10 U.S.C. 2631, Transportation of 
Supplies by Sea (except as provided in 
the clause at 252.247–7023, Transpor-
tation of Supplies by Sea). 

(xvii) Domestic Content Restrictions 
in the National Defense Appropriations 
Acts for Fiscal Years 1996 and Subse-
quent Years, unless the restriction spe-
cifically applies to commercial items. 
For the restriction that specifically ap-
plies to commercial ball or roller bear-
ings as end items, see 225.7009–2(b) (Sec-
tion 8064 of Public Law 106–259). 

(xvii) Section 8116 of the Defense Ap-
propriations Act for Fiscal Year 2010 
(Pub. L. 111–118) and similar sections in 
subsequent DoD appropriations acts. 

(b) Certain requirements of the fol-
lowing laws have been eliminated for 
subcontracts at any tier for the acqui-
sition of commercial items or commer-
cial components: 
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(i) 10 U.S.C. 2393(d), Subcontractor 
Reports Under Prohibition Against 
Doing Business with Certain Offerors 
(see FAR 52.209–6). 

(ii) 10 U.S.C. 2402, Prohibition on 
Limiting Subcontractor Direct Sales to 
the United States (see FAR 3.503 and 
52.203–6). 

[60 FR 61595, Nov. 30, 1995, as amended at 61 
FR 58488, Nov. 15, 1996; 62 FR 5780, Feb. 7, 
1997; 65 FR 14401, Mar. 16, 2000; 65 FR 39704, 
June 27, 2000; 65 FR 77828, Dec. 13, 2000; 69 FR 
63331, Nov. 1, 2004; 73 FR 76970, Dec. 18, 2008; 
75 FR 27947, May 19, 2010; 76 FR 38048, June 
29, 2011; 76 FR 58146, Sept. 20, 2011] 

212.570 Applicability of certain laws to 
contracts and subcontracts for the 
acquisition of commercially avail-
able off-the-shelf items. 

Paragraph (a)(1) of 10 U.S.C. 2533b, 
Requirement to buy strategic mate-
rials critical to national security from 
American sources, is not applicable to 
contracts and subcontracts for the ac-
quisition of commercially available off- 
the-shelf items, except as provided at 
225.7003–3(b)(2)(i). 

[74 FR 37636, July 29, 2009] 

Subpart 212.6—Streamlined Pro-
cedures for Evaluation and 
Solicitation for Commercial 
Items 

212.602 Streamlined evaluation of of-
fers. 

(b)(i) For the acquisition of transpor-
tation and transportation-related serv-
ices, also consider evaluating offers in 
accordance with the criteria at 
247.206(1). 

(ii) For the acquisition of transpor-
tation in supply contracts that will in-
clude a significant requirement for 
transportation of items outside the 
contiguous United States, also evalu-
ate offers in accordance with the cri-
terion at 247.301–71. 

(iii) For the direct purchase of ocean 
transportation services, also evaluate 
offers in accordance with the criteria 
at 247.573–2(c). 

[65 FR 50143, Aug. 17, 2000, as amended at 70 
FR 35544, June 21, 2005; 72 FR 49205, Aug. 28, 
2007] 

Subpart 212.70—Pilot Program for 
Transition to Follow-On Con-
tracting After Use of Other 
Transaction Authority 

SOURCE: 69 FR 63330, Nov. 1, 2004, unless 
otherwise noted. 

212.7000 Scope. 
This subpart establishes the pilot 

program authorized by Section 847 of 
the National Defense Authorization 
Act for Fiscal Year 2004 (Pub. L. 108– 
136). 

212.7001 Definitions. 
As used in this subpart— 
Nontraditional defense contractor 

means a business unit that— 
(1) Has entered into an other trans-

action agreement with DoD; and 
(2) Has not, for a period of at least 1 

year prior to the date of the other 
transaction agreement, entered into or 
performed on— 

(i) Any contract that is subject to 
full coverage under the cost accounting 
standards described in FAR Part 30; or 

(ii) Any other contract exceeding 
$500,000 to carry out prototype projects 
or to perform basic, applied, or ad-
vanced research projects for a Federal 
agency that is subject to the FAR. 

Other transaction means a transaction 
that— 

(1) Is other than a contract, grant, or 
cooperative agreement; 

(2) Is not subject to the FAR or its 
supplements; and 

(3) Is entered into in accordance with 
32 CFR part 3. 

212.7002 Pilot program. 

212.7002–1 Contracts under the pro-
gram. 

(a) The contracting officer may use 
FAR part 12 procedures to award a con-
tract for an item or process that does 
not meet the definition of ‘‘commercial 
item,’’ if the contract— 

(1) Is awarded to a nontraditional de-
fense contractor; 

(2) Is a follow-on contract for the pro-
duction of an item or process begun as 
a prototype project under an other 
transaction agreement or as a research 
project carried out in accordance with 
10 U.S.C. 2371; 
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(3) Does not exceed $50,000,000; 
(4) Is awarded on or before September 

30, 2010; and 
(5) Is either— 
(i) A firm-fixed-price contract; or 
(ii) A fixed-price contract with eco-

nomic price adjustment. 
(b) See 212.7003 for special procedures 

pertaining to technical data and com-
puter software. 

[69 FR 63330, Nov. 1, 2004, as amended at 71 
FR 18669, Apr. 12, 2006; 73 FR 21845, Apr. 23, 
2008; 74 FR 2416, Jan. 15, 2009] 

212.7002–2 Subcontracts under the 
program. 

(a) A subcontract for an item or proc-
ess that does not meet the definition of 
‘‘commercial item’’ may be treated as 
a subcontract for a commercial item, if 
the subcontract— 

(1) Is for the production of an item or 
process begun as a prototype project 
under an other transaction agreement 
or as a research project carried out in 
accordance with 10 U.S.C. 2371; 

(2) Does not exceed $50,000,000; 
(3) Is awarded on or before September 

30, 2010; 
(4) Is awarded to a nontraditional de-

fense contractor; and 
(5) Is either— 
(i) A firm-fixed-price subcontract; or 
(ii) A fixed-price subcontract with 

economic price adjustment. 
(b) See 212.7003 for special procedures 

pertaining to technical data and com-
puter software. 

[71 FR 18669, Apr. 12, 2006, as amended at 73 
FR 21845, Apr. 23, 2008; 74 FR 2416, Jan. 15, 
2009] 

212.7002–3 Thresholds. 
The contract and subcontract thresh-

olds at 212.7002–1(a)(3) and 212.7002– 
2(a)(2) include the dollar value of all 
options in accordance with section 826 
of the National Defense Authorization 
Act for Fiscal Year 2011. See also FAR 
1.108(c). 

[76 FR 33171, June 8, 2011] 

212.7003 Technical data and computer 
software. 

For purposes of establishing delivery 
requirements and license rights for 
technical data under 227.7102 and for 
computer software under 227.7202, there 

shall be a rebuttable presumption that 
items or processes acquired under a 
contract or subcontract awarded in ac-
cordance with 212.7002 were developed 
in part with Federal funds and in part 
at private expense (i.e., mixed funding). 

(a) Delivery requirements. Acquire only 
the technical data and computer soft-
ware that are necessary to satisfy 
agency needs. Follow the requirements 
at 227.7103–1 and 227.7103–2 for technical 
data, and 227.7203–1 and 227.7203–2 for 
computer software. 

(b) License rights. Acquire only the li-
cense rights in technical data and com-
puter software that are necessary to 
satisfy agency needs. 

(1) For technical data, use the 
clauses at 252.227–7013, Rights in Tech-
nical Data—Noncommercial Items, and 
252.227–7037, Validation of Restrictive 
Markings on Technical Data. 

(2) For computer software, use the 
clauses at 252.227–7014, Rights in Non-
commercial Computer Software and 
Noncommercial Computer Software 
Documentation, and 252.227–7019, Vali-
dation of Asserted Restrictions—Com-
puter Software. 

(3) Require the contractor to include 
the clauses prescribed by paragraphs 
(b)(1) and (2) of this section in sub-
contracts awarded in accordance with 
212.7002–2. 

(4) When the standard license rights 
for items or processes developed with 
mixed funding do not provide the min-
imum rights necessary to satisfy agen-
cy needs, negotiate for special license 
rights in accordance with 227.7103–5(d) 
and 227.7203–5(d). 

[71 FR 18669, Apr. 12, 2006] 

Subpart 212.71—Pilot Program for 
Acquisition of Military-Purpose 
Nondevelopmental Items 

SOURCE: 76 FR 38049, June 29, 2011, unless 
otherwise noted. 

212.7100 Scope. 

This subpart establishes the pilot 
program authorized by section 866 of 
the National Defense Authorization 
Act for Fiscal Year 2011 (Pub. L. 111– 
383). 
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212.7101 Definitions. 
Military-purpose nondevelopmental 

item, nondevelopmental item, and non-
traditional defense contractor, as used in 
this subpart, are defined in the provi-
sion at 252.212–7002. 

212.7102 Pilot program. 

212.7102–1 Contracts under the pro-
gram. 

The contracting officer may enter 
into contracts with nontraditional de-
fense contractors for the acquisition of 
military-purpose nondevelopmental 
items. See PGI 212.7102 for file docu-
mentation requirements. Each con-
tract entered into under the pilot pro-
gram shall— 

(a) Be awarded using competitive 
procedures; 

(b) Be a firm-fixed-price contract, or 
a fixed-price contract with an eco-
nomic price adjustment clause; 

(c) Be in an amount not in excess of 
$50 million; 

(d) Provide— 
(1) For the delivery of an initial lot 

of production quantities of completed 
items not later than nine months after 
the date of the award of such contract; 
and 

(2) That failure to make delivery as 
provided for under paragraph (d)(1) 
may result in termination for cause; 
and 

(e) Be— 
(1) Exempt from the requirement to 

submit certified cost or pricing data; 
(2) Exempt from the cost accounting 

standards under section 26 of the Office 

of Procurement Policy Act (41 U.S.C. 
1502); and 

(3) Subject to the requirement to pro-
vide data other than certified cost or 
pricing data for the purpose of price 
reasonableness determinations. 

212.7102–2 Reporting requirements. 
Departments and agencies shall pre-

pare a consolidated annual report to 
provide information about contracts 
awarded under this pilot authority. 
The report shall be submitted to the 
Office of the Deputy Director, Defense 
Procurement and Acquisition Policy 
(Contract Policy and International 
Contracting), by October 31 each year 
in accordance with the procedures at 
PGI 212.7102. See PGI 212.7102 for an-
nual reporting format. 

212.7102–3 Sunset of the pilot author-
ity. 

(a) The authority to carry out the 
pilot program described in this subpart 
expires on January 6, 2016. 

(b) The expiration under paragraph 
(a) of this section of the authority to 
carry out the pilot program will not af-
fect the validity of any contract award-
ed under the pilot program before the 
expiration of the pilot program under 
that paragraph. 

212.7103 Solicitation provision. 
Use the provision at 252.212–7002, 

Pilot Program for Acquisition of Mili-
tary-Purpose Nondevelopmental Items, 
in all solicitations that meet the appli-
cability criteria of 212.7102–1 for this 
pilot program. 
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