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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING 

PART 935—RESEARCH AND 
DEVELOPMENT CONTRACTING 

Sec. 
935.010 Scientific and technical reports. 
935.070 Research misconduct. 
935.071 Contract clause. 

AUTHORITY: 42 U.S.C. 7101 et seq. and 50 
U.S.C. 2401 et seq. 

SOURCE: 49 FR 12016, Mar. 28, 1984, unless 
otherwise noted. 

935.010 Scientific and technical re-
ports. 

(c) All research and development con-
tracts which require reporting of re-
search and development results con-
veyed in scientific and technical infor-
mation (STI) shall include an instruc-
tion requiring the contractor to submit 
all STI, including reports and notices 
relating thereto, electronically to the 
U.S. Department of Energy (DOE), Of-
fice of Scientific and Technical Infor-
mation (OSTI), using the DOE Energy 
Link System (E-link) at http:// 
www.osti.gov/elink. The phrase ‘‘reports 
and notices relating thereto’’ does not 
include reports or notices concerning 
administrative matters such as con-
tract cost or financial data and infor-
mation. The DOE Order 241.1B Sci-
entific and Technical Information 
Management, or its successor version, 
sets forth requirements for STI man-
agement. 

(d) As prescribed in DOE Order 
241.1B, the contracting officer shall en-
sure that the requirements of the at-
tendant Contractor Requirements Doc-
ument are included in applicable con-
tracts. 

[75 FR 29458, May 26, 2010] 

935.070 Research misconduct. 

(a) Applicability. The DOE research 
misconduct policy set forth at 10 CFR 
part 733 addresses research misconduct 
by individuals who propose, perform or 
review research of any kind for the De-
partment of Energy pursuant to a con-
tract. The regulation applies regardless 
of where the research or other activity 
is conducted or by whom. 

(b) Definition. Research misconduct 
means fabrication, falsification, or pla-
giarism in proposing, performing, or re-
viewing research, or in reporting re-
search results. Research misconduct 
does not include honest error or dif-
ferences of opinion. A finding of re-
search misconduct means a determina-
tion, based on a preponderance of the 
evidence, that research misconduct has 
occurred, including a conclusion that 
there has been a significant departure 
from accepted practices of the relevant 
research community and that it be 
knowingly, intentionally, or recklessly 
committed. 

[70 FR 37015, June 28, 2005] 

935.071 Contract clause. 

The contracting officer must insert 
the clause at 952.235–71, Research Mis-
conduct, in contracts, including man-
agement and operating contracts, that 
involve research. 

[70 FR 37015, June 28, 2005] 

PART 936—CONSTRUCTION AND 
ARCHITECT-ENGINEER CONTRACTS 

Subpart 936.2—Special Aspects of 
Contracting for Construction 

Sec. 
936.202–70 Specifications charges. 
936.202–71 Specifications. 

Subpart 936.6—Architect-Engineer Services 

936.602–70 DOE selection criteria. 
936.609–3 Work oversight in architect-engi-

neer contracts. 

Subpart 936.7 [Reserved] 

Subpart 936.71—Inspection and 
Acceptance 

936.7100 Scope of subpart. 
936.7101 Construction contracts. 

AUTHORITY: 42 U.S.C. 7101 et seq. and 50 
U.S.C. 2401 et seq. 

SOURCE: 49 FR 12016, Mar. 28, 1984, unless 
otherwise noted. 
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48 CFR Ch. 9 (10–1–11 Edition) 936.202–70 

Subpart 936.2—Special Aspects of 
Contracting for Construction 

936.202–70 Specifications charges. 
(a) To support all invitations for 

bids, plans and specifications will be 
available on request to all prospective 
bidders, including general contractors, 
subcontractors, and material and 
equipment suppliers. Where the cost of 
reproduction is $10 or more, the charge 
shall be a minimum of $10 and subject 
to a maximum of $500, depending upon 
the size of the project and the number 
of drawings and the volume of speci-
fications involved. Where the cost of 
reproduction is less than $10, the con-
tracting officer has authority to make 
distribution at cost of reproduction, or 
free of charge, as a particular situation 
dictates. 

(b) No refund for the return of plans 
and specifications will be made except 
when the invitation is canceled. Under 
such circumstances, refund of pay-
ments will be made upon return of the 
plans and specifications in good condi-
tion to the issuing office. 

(c) Plans and specifications will be 
issued without charge to such organi-
zations as The Associated General Con-
tractors of America, American Road 
Builders’ Association, Dodge Reports, 
Blue Reports, Brown’s Letters, Inc., 
builders and contractors exchanges in 
the locality in which the project is to 
be constructed, and others that main-
tain public plan display rooms. 

(d) Payments received for plans and 
specifications shall be handled in ac-
cordance with internal financial proce-
dures. 

(e) If the contracting officer desires 
to have the architect-engineer or con-
struction manager handle the fur-
nishing of plans and specifications and 
payments, the invitations for bids 
should so state, and the architect-engi-
neer or construction management con-
tract shall provide the manner in 
which the receipts are to be handled, 
generally as a credit to the contract. 

(f) No charge will be made to original 
receivers of plans and specifications for 
revised sheets of drawings and revised 
pages of specifications which are issued 
by amendments to invitations. 

(g) Plans and specifications may be 
issued in complete sets only, or in com-

plete sets and parts of sets, as the Head 
of the Contracting Activity determines 
to be best. If less than complete sets of 
plans and specifications are issued, the 
distribution should be based on an ap-
plicant’s request for specific pages and 
drawing sheets. 

(h) When a non-refundable fee is to be 
charged, a provision substantially the 
same as 952.236–72 shall be included in 
the solicitation. 

[49 FR 12016, Mar. 28, 1984, as amended at 60 
FR 47308, Sept. 12, 1995; 74 FR 36367, July 22, 
2009. Redesignated at 75 FR 29458, May 26, 
2010] 

936.202–71 Specifications. 
When developing specifications for 

the work to be performed, plan for 
ways to ensure that construction and 
demolition debris can be diverted or re-
cycled in sufficient quantities as to en-
sure that the Agency goal from section 
2(e) of Executive Order 13514 of divert-
ing at least 50% of the debris stream 
may be attained. 

[75 FR 57693, Sept. 22, 2010] 

Subpart 936.6—Architect-Engineer 
Services 

936.602–70 DOE selection criteria. 
Contracting officers or architect-en-

gineer evaluation boards shall apply 
the evaluation criteria contained in 
this subsection, as appropriate, and 
any special criteria developed for indi-
vidual selections. When special and ad-
ditional criteria are to be used, they 
shall be set forth in the public an-
nouncement, and a written justifica-
tion for their use shall be placed in the 
DOE file maintained for the project. 

(a) General qualifications, including— 
(1) Reputation and standing of the 

firm and its principal members; 
(2) Experience and technical com-

petence of the firm in comparable 
work; 

(3) Past record in performing work 
for DOE, other Government agencies, 
and private industry, including 
projects or contracts implemented with 
no overruns; performance from the 
standpoint of cost including cost over-
runs (last 5 years); the nature, extent, 
and effectiveness of contractor’s cost 
reduction program; quality of work; 
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and ability to meet schedules including 
schedule overruns (last 5 years) (where 
applicable); 

(4) The volume of past and present 
workloads; 

(5) Interest of company management 
in the project and expected participa-
tion and contribution of top officials; 

(6) Adequacy of central or branch of-
fice facilities for the proposed work, in-
cluding facilities for any special serv-
ices that may be required; 

(7) Geographic location of the home 
office and familiarity with the locality 
in which the project is located; or 

(8) In addition to these requirements, 
consider the Architect-Engineer firm’s 
experience in energy efficiency, pollu-
tion prevention, waste reduction, and 
the use of recovered and environ-
mentally preferable materials and 
other criteria at 48 CFR 36.602–1. 

(b) Personnel and organizations. (1) 
Specific experience and qualifications 
of personnel proposed for assignment 
to the project, including, as required 
for various phases of the work— 

(i) Technical skills and abilities in 
planning, organizing, executing, and 
controlling; 

(ii) Abilities in overall project co-
ordination and management; and 

(iii) Experience in working together 
as a team; 

(2) Proposed project organization, 
delegations of responsibility, and as-
signments of authority; 

(3) Availability of additional com-
petent, regular employees for support 
of the project, and the depth and size of 
the organization so that any necessary 
expansion or acceleration could be han-
dled adequately; 

(4) Experience and qualifications of 
proposed consultants and subcontrac-
tors; and 

(5) Ability to assign adequate quali-
fied personnel from the proposed orga-
nization (firms own organization, joint- 
venture organizations, consulting firms 
etc.) including key personnel and a 
competent supervising representative. 

(c) Additional (or special) criteria de-
veloped for the specific project shall be 
considered and evaluated as may be ap-
propriate. 

[49 FR 12016, Mar. 28, 1984, as amended at 68 
FR 6358, Feb. 7, 2003; 74 FR 36367, July 22, 
2009; 75 FR 29459, May 26, 2010] 

936.609–3 Work oversight in architect- 
engineer contracts. 

In addition to the clause at 48 CFR 
52.236–24, the contracting officer shall 
insert the clause at 952.236–71 in archi-
tect-engineer contracts. 

[49 FR 12016, Mar. 28, 1984, as amended at 75 
FR 29459, May 26, 2010] 

Subpart 936.7 [Reserved] 

Subpart 936.71—Inspection and 
Acceptance 

936.7100 Scope of subpart. 

This subpart implements and supple-
ments 48 CFR part 36 by prescribing 
the policies and requirements for in-
spection and acceptance under con-
struction contracts. 

[49 FR 12016, Mar. 28, 1984, as amended at 75 
FR 29459, May 26, 2010] 

936.7101 Construction contracts. 

(a) Inspection services may be per-
formed by the architect-engineer re-
sponsible for the design. Inspection 
services may not be procured from a 
construction contractor with respect 
to its own work. 

(b) When one contractor is to inspect 
the work of another, the inspection 
contractor will be given written in-
structions defining its responsibilities 
and stating that it is not authorized to 
modify the terms and conditions of the 
contract, to direct additional work, to 
waive any requirements of the con-
tract, or to settle any claim or dispute. 
Copies of the instructions will be given 
to the contractor who is to be in-
spected, with a request to acknowledge 
receipt on a copy to be returned to the 
contracting officer. In this manner, 
both contractors are on express notice 
of the authority and limitations of the 
authority of the inspecting contractor. 

PART 937—SERVICE CONTRACTING 

Subpart 937.2—Advisory and Assistance 
Services 

Sec. 
937.204 Guidelines for determining avail-

ability of personnel. 
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48 CFR Ch. 9 (10–1–11 Edition) 937.204 

Subpart 937.70—Protective Services 
Contracting 

937.7040 Contract clauses. 

AUTHORITY: 42 U.S.C. 7101 et seq. and 50 
U.S.C. 2401 et seq. 

Subpart 937.2—Advisory and 
Assistance Services 

937.204 Guidelines for determining 
availability of personnel. 

(a) The determination, that there is 
sufficient DOE personnel with the req-
uisite training and capabilities for 
each evaluation or analysis of pro-
posals, shall be determined in accord-
ance with 915.207–70(f)(2)(i). 

(b) If it is determined that there is no 
such DOE personnel available, then 
other Federal agencies may have the 
required personnel with the requisite 
training and capabilities for the eval-
uation or the analysis of proposals. The 
determination, to use employees of 
other Federal agencies for the evalua-
tion or analysis of proposals, shall be 
in accordance with 915.207–70(f)(2)(ii). 

(d) The determination, to employ 
non-Federal evaluators or advisors, 
shall be determined in accordance with 
915.207–70(f)(3). 

(e) The determination that covered 
personnel are unavailable for a class of 
proposals, necessitating employment of 
non-Federal evaluators or advisors, 
shall be determined in accordance with 
915.207–70(f)(3). 

[75 FR 29458, May 26, 2010] 

Subpart 937.70—Protective 
Services Contracting 

937.7040 Contract clauses. 
The contracting officer shall insert 

the clause at 952.237–70 entitled ‘‘Col-
lective bargaining agreements—protec-
tive services’’ in all protective services 
solicitations and contracts involving 
DOE-owned facilities requiring con-
tinuity of services for public safety and 
national defense reasons. See also, 
922.103–5, Contract clauses, which pre-
scribes use of the clause at 48 CFR 
52.222–1, Notice to the Government of 
Labor Disputes. 

[58 FR 36151, July 6, 1993, as amended at 75 
FR 29459, May 26, 2010] 

PART 939—ACQUISITION OF 
INFORMATION TECHNOLOGY 

Subpart 939.70—Implementing DOE 
Policies and Procedures 

Sec. 
939.7000 Scope. 
939.7001 [Reserved] 
939.7002 Contractor acquisition of informa-

tion technology. 

AUTHORITY: 42 U.S.C. 7101 et seq. and 50 
U.S.C. 2401 et seq. 

SOURCE: 62 FR 53758, Oct. 16, 1997, unless 
otherwise noted. 

Subpart 939.70—Implementing 
DOE Policies and Procedures 

939.7000 Scope. 
This part sets forth the policies and 

procedures that apply to the acquisi-
tion of information technology by the 
Department of Energy (DOE). 

939.7001 [Reserved] 

939.7002 Contractor acquisition of in-
formation technology. 

(a) Management and operating (M&O) 
contracts. Except as provided in para-
graph (c) of this section, M&O contrac-
tors and their subcontractors shall not 
be used to acquire information tech-
nology unrelated to the mission of the 
M&O contract either for sole use by 
DOE employees or employees of other 
DOE contractors, or for use by other 
Federal agencies or their contractors. 

(b) Other than M&O contracts. Where 
it has been determined that a con-
tractor (other than an M&O contractor 
or its subcontractor) will acquire infor-
mation technology either for sole use 
by DOE employees or for the furnishing 
of the information technology as gov-
ernment-furnished property under an-
other contract, and after receiving 
written authorization from their cog-
nizant DOE contracting office pursuant 
to 48 CFR part 51, DOE contractors 
working under cost-reimbursement- 
type contracts may place orders 
against authorized contracts. All au-
thorizations to contractors shall ex-
pressly and specifically reference the 
restriction regarding contractor use of 
the items acquired, cited at 
951.102(e)(4)(iii). 
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(c) Consolidated contractor acquisi-
tions. When common information tech-
nology requirements in support of DOE 
programs have been identified and it is 
anticipated that the consolidation of 
such requirements will promote cost or 
other efficiencies, the Designated Sen-
ior Official for Information Manage-
ment may authorize an M&O con-
tractor to acquire information tech-
nology for use by the following— 

(1) One or more other contractor(s) 
performing on-site at the same DOE- 
owned or -leased facility as the M&O 
contractor; or 

(2) Other M&O contractors. 

[62 FR 53758, Oct. 16, 1997, as amended at 74 
FR 36367, July 22, 2009] 

PART 941—ACQUISITION OF UTILITY 
SERVICES 

Subpart 941.2—Acquiring Utility Services 

Sec. 
941.201–70 DOE Directives. 
941.201–71 Use of subcontracts. 

AUTHORITY: 42 U.S.C. 7101 et seq. and 50 
U.S.C. 2401 et seq. 

SOURCE: 61 FR 41710, Aug. 9, 1996, unless 
otherwise noted. 

Subpart 941.2—Acquiring Utility 
Services 

941.201–70 DOE Directives. 

Utility services (defined at 48 CFR 
41.101) shall be acquired in accordance 
with 48 CFR part 41 and the Depart-
ment of Energy (DOE) Order 430.2B, De-
partmental Energy, Renewable Energy 
and Transportation Management, or its 
successor. 

[75 FR 29458, May 26, 2010] 

941.201–71 Use of subcontracts. 

Utility services for the furnishing of 
electricity, gas (natural or manufac-
tured), steam, water and/or sewerage at 
facilities owned or leased by DOE shall 
not be acquired under a subcontract ar-
rangement, except as provided for at 
970.4102–1 or if the prime contract is 
with a utility company. 

[61 FR 41710, Aug. 9, 1996, as amended at 65 
FR 81007, Dec. 22, 2000; 74 FR 36367, July 22, 
2009] 
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