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DOE laboratories and production facili-
ties. 

(b) DOE shall not use the clause at 
(FAR) 48 CFR 52.227–12 except in situa-
tions where patent counsel grants a re-
quest for advance waiver pursuant to 10 
CFR part 784 and supplies the con-
tracting officer with that clause with 
appropriate modifications. Otherwise, 
in instances in which DOE grants an 
advance waiver or waives its rights in 
an identified invention pursuant to 10 
CFR part 784, contracting officers shall 
consult with patent counsel for the ap-
propriate clause. 

(c) Any contract that has as a pur-
pose the design, construction, oper-
ation, or management integration of a 
collection of contracts for the same 
purpose, of a Government-owned re-
search, development, demonstration or 
production facility must accord the 
Government certain rights with re-
spect to further use of the facility by 
or on behalf of the Government upon 
termination of the contract. The pat-
ent rights clause in such contracts 
must include the following facilities li-
cense paragraph: 

[Insert appropriate paragraph no.] Facilities 
License. In addition to the rights of the par-
ties with respect to inventions or discoveries 
conceived or first actually reduced to prac-
tice in the course of or under this contract, 
the Contractor agrees to and does hereby 
grant to the Government an irrevocable, 
nonexclusive, paid-up license in and to any 
inventions or discoveries regardless of when 
conceived or actually reduced to practice or 
acquired by the Contractor at any time 
through completion of this contract and 
which are incorporated or embodied in the 
construction of the facility or which are uti-
lized in the operation of the facility or which 
cover articles, materials, or products manu-
factured at the facility (1) to practice or 
have practiced by or for the Government at 
the facility, and (2) to transfer such license 
with the transfer of that facility. Notwith-
standing the acceptance or exercise by the 
Government of these rights, the Government 
may contest at any time the enforceability, 
validity or scope of, title to, any rights or 
patents herein licensed. 

(End of paragraph) 

[60 FR 11816, Mar. 2, 1995, as amended at 63 
FR 10505, Mar. 4, 1998; 65 FR 68935, Nov. 15, 
2000; 65 FR 81007, Dec. 22, 2000] 

927.304 Procedures. 

Where the contract contains the 
clause at 952.227–11 and the contractor 
does not elect to retain title to a sub-
ject invention, DOE may consider and, 
after consultation with the contractor, 
grant requests for retention of rights 
by the inventor subject to the provi-
sions of 35 U.S.C. 200 et seq. This state-
ment is in lieu of (FAR) 48 CFR 27.304– 
1(c). 

[60 FR 11816, Mar. 2, 1995] 

927.370 [Reserved] 

Subpart 927.4—Technical Data 
and Copyrights 

927.400 Scope of subpart. 

This subpart sets forth DOE’s policy, 
procedures, and instructions for con-
tract clauses with respect to the acqui-
sition and use of technical data and 
copyrights in contracts or subcontracts 
entered into, with or for the benefit of 
the Government. 

927.402 Acquisition and use of tech-
nical data. 

927.402–1 General. 

(a) The provisions herein pertain to 
research, development, demonstration 
and supply contracts. Special consider-
ations for contracts for the operation, 
design, or construction of Government- 
owned facilities are covered by subpart 
970.27. Under DOE’s broad charter to 
perform research, development, and 
demonstration work, in both nuclear 
and nonnuclear fields, and to meet the 
objectives stated in 927.402–2, DOE has 
extensive needs for technical data. The 
satisfaction of these needs and the 
achievement of DOE’s objectives 
through a sound data policy are found 
in the balancing of the needs and equi-
ties of the Government, its contrac-
tors, and the general public. 

(b) It is important to keep a clear 
distinction between contract require-
ments for the delivery of technical 
data and rights in technical data. The 
legal rights which the Government ac-
quires in technical data in DOE con-
tracts, other than management and op-
erating contracts (see 48 CFR 970.2704) 
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and other contracts involving the pro-
duction of data necessary for the man-
agement or operation of DOE facilities 
or a DOE site, are set forth in Rights in 
Data—General clause at 48 CFR 52.227– 
14 as modified in accordance with 
927.409 of this subpart. In those con-
tracts involving the production of data 
necessary for the management or oper-
ation of DOE facilities or a DOE site, 
after consultation with Patent Counsel 
the clause at 48 CFR 970.5227–1 shall be 
used. However, those clauses do not ob-
tain for the Government delivery of 
any data whatsoever. Rather, known 
requirements for the technical data to 
be delivered by the contractor shall be 
set forth as part of the contract. The 
Additional Technical Data Require-
ments clause at 48 CFR 52.227–16 may 
be used along with the Rights in Data— 
General clause to enable the con-
tracting officer to require the con-
tractor to furnish additional technical 
data, the requirement for which was 
not known at the time of contracting. 
There is, however, a built-in limitation 
on the kind of technical data which a 
contractor may be required to deliver 
under either the contract or the Addi-
tional Technical Data Requirements 
clause. This limitation is found in the 
withholding provision of paragraph (g) 
of the Rights in Data—General clause 
at 48 CFR 52.227–14, as amended at 48 
CFR 927.409(a), which provides that the 
Contractor need not furnish limited 
rights data or restricted computer soft-
ware. Unless Alternate II or III to the 
Rights in Data—General clause is used, 
it is specifically intended that the con-
tractor may withhold limited rights 
data or restricted computer software 
even though a requirement for tech-
nical data specified in the contract or 
called for delivery pursuant to the Ad-
ditional Technical Data Requirements 
clause would otherwise require the de-
livery of such data. 

(c) In contracts involving access to 
certain categories of DOE-owned re-
stricted data, as set forth in 10 CFR 
part 725, DOE has reserved the right to 
receive reasonable compensation for 
the use of its inventions and discov-
eries, including its related data and 
technology. Accordingly, in contracts 
where access to such restricted data is 
to be provided to contractors, the fol-

lowing parenthetical phrase shall be in-
serted after ‘‘contract data’’ in para-
graph (b)(2)(ii) of the clause at 952.227– 
75, after ‘‘technical data’’ in paragraph 
(b)(2) of the clause at 952.227–77, or 
after ‘‘technical data’’ in paragraph 
(b)(2)(ii) of the clause at 952.227–78 as 
appropriate: ‘‘(except Restricted Data 
in category C–24, 10 CFR part 725, in 
which DOE has reserved the right to 
receive reasonable compensation for 
the use of its inventions and discov-
eries, including related data and tech-
nology).’’ In addition, there are other 
types of contract situations (e.g., no 
cost contracts for studies or evalua-
tion) wherein the contractor is given 
access to restricted data. In such con-
tract situations, limitations on the use 
of such data may be appropriate. 

[49 FR 12004, Mar. 28, 1984, as amended at 63 
FR 10505, Mar. 4, 1998; 65 FR 81007, Dec. 22, 
2000] 

927.402–2 Policy. 

The technical data policy is directed 
toward achieving the following objec-
tives: 

(a) Making the benefits of the energy 
research, development and demonstra-
tion programs of DOE widely available 
to the public in the shortest prac-
ticable time; 

(b) Promoting the commercial utili-
zation of the technology developed 
under DOE programs; 

(c) Encouraging participation by pri-
vate persons in DOE energy research, 
development, and demonstration pro-
grams; and 

(d) Fostering competition and pre-
venting undue market concentration or 
the creation or maintenance of other 
situations inconsistent with the anti-
trust laws. 

927.403 Negotiations and deviations. 

Contracting officers shall contact 
Patent Counsel assisting their con-
tracting activity or the Assistant Gen-
eral Counsel for Technology Transfer 
and Intellectual Property for assist-
ance in selecting, negotiating, or ap-
proving appropriate data and copyright 
clauses in accordance with the proce-
dures set forth in this subpart and 48 
CFR part 27.4. In particular, con-
tracting officers shall seek the prompt 
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