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(4) Award fee not earned during the 
evaluation period shall not be allo-
cated to future evaluation periods. 

Alternate III (DEC 2000). As prescribed 
in 970.1504–5(a)(3), when the DOE Oper-
ations/Field Office Manager, or des-
ignee, requires the contractor to sub-
mit a self-assessment, add the fol-
lowing as paragraph (f): 

(f) Contractor self-assessment. Following 
each evaluation period, the Contractor shall 
submit a self-assessment within (Insert Num-
ber) calendar days after the end of the period. 
This self-assessment shall address both the 
strengths and weaknesses of the Contractor’s 
performance during the evaluation period. 
Where deficiencies in performance are noted, 
the Contractor shall describe the actions 
planned or taken to correct such deficiencies 
and avoid their recurrence. The DOE Oper-
ations/Field Office Manager, or designee, will 
review the Contractor’s self-assessment, if 
submitted, as part of its independent evalua-
tion of the Contractor’s management during 
the period. A self-assessment, in and of itself 
may not be the only basis for the award fee 
determination. 

Alternate IV (DEC 2000). As prescribed 
in 970.1504–5(a)(4), when the DOE Oper-
ations/Field Office Manager, or des-
ignee, permits the contractor to sub-
mit a self-assessment at the contrac-
tor’s option, add the following text as 
paragraph (f): 

(f) Contractor self-assessment. Following 
each evaluation period, the Contractor may 
submit a self-assessment, provided such as-
sessment is submitted within (Insert Number) 
calendar days after the end of the period. 
This self-assessment shall address both the 
strengths and weaknesses of the Contractor’s 
performance during the evaluation period. 
Where deficiencies in performance are noted, 
the Contractor shall describe the actions 
planned or taken to correct such deficiencies 
and avoid their recurrence. The DOE Oper-
ations/Field Office Manager, or designee, will 
review the Contractor’s self-assessment, if 
submitted, as part of its independent evalua-
tion of the Contractor’s management during 
the period. A self-assessment, in and of itself 
may not be the only basis for the award fee 
determination. 

[65 FR 81009, Dec. 22, 2000, as amended at 68 
FR 68782, Dec. 10, 2003; 74 FR 36374, 36378, 
36380, July 22, 2009] 

970.5215–2 [Reserved] 

970.5215–3 Conditional payment of fee, 
profit, and other incentives—facil-
ity management contracts 

As prescribed in 970.1504–5(b)(1), in-
sert the following clause: 

CONDITIONAL PAYMENT OF FEE, PROFIT, AND 
OTHER INCENTIVES—FACILITY MANAGEMENT 
CONTRACTS (AUG 2009) 

(a) General. (1) The payment of earned fee, 
fixed fee, profit, or share of cost savings 
under this contract is dependent upon— 

(i) The Contractor’s or Contractor employ-
ees’ compliance with the terms and condi-
tions of this contract relating to environ-
ment, safety and health (ES&H), which in-
cludes worker safety and health (WS&H), in-
cluding performance under an approved Inte-
grated Safety Management System (ISMS); 
and 

(ii) The Contractor’s or Contractor em-
ployees’ compliance with the terms and con-
ditions of this contract relating to the safe-
guarding of Restricted Data and other classi-
fied information. 

(2) The ES&H performance requirements of 
this contract are set forth in its ES&H terms 
and conditions, including the DOE approved 
contractor ISMS or similar document. Fi-
nancial incentives for timely mission accom-
plishment or cost effectiveness shall never 
compromise or impede full and effective im-
plementation of the ISMS and full ES&H 
compliance. 

(3) The performance requirements of this 
contract relating to the safeguarding of Re-
stricted Data and other classified informa-
tion are set forth in the clauses of this con-
tract entitled, ‘‘Security’’ and ‘‘Laws, Regu-
lations, and DOE Directives,’’ as well as in 
other terms and conditions. 

(4) If the Contractor does not meet the per-
formance requirements of this contract re-
lating to ES&H or to the safeguarding of Re-
stricted Data and other classified informa-
tion during any performance evaluation pe-
riod established under the contract pursuant 
to the clause of this contract entitled, 
‘‘Total Available Fee: Base Fee Amount and 
Performance Fee Amount,’’ otherwise earned 
fee, fixed fee, profit or share of cost savings 
may be unilaterally reduced by the con-
tracting officer. 

(b) Reduction amount. (1) The amount of 
earned fee, fixed fee, profit, or share of cost 
savings that may be unilaterally reduced 
will be determined by the severity of the per-
formance failure pursuant to the degrees 
specified in paragraphs (c) and (d) of this 
clause. 

(2) If a reduction of earned fee, fixed fee, 
profit, or share of cost savings is warranted, 
unless mitigating factors apply, such reduc-
tion shall not be less than 26 percent nor 
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greater than 100 percent of the amount of 
earned fee, fixed fee, profit, or the Contrac-
tor’s share of cost savings for a first degree 
performance failure, not less than 11 percent 
nor greater than 25 percent for a second de-
gree performance failure, and up to 10 per-
cent for a third degree performance failure. 

(3) In determining the amount of the re-
duction and the applicability of mitigating 
factors, the contracting officer must con-
sider the Contractor’s overall performance in 
meeting the ES&H or security requirements 
of the contract. Such consideration must in-
clude performance against any site specific 
performance criteria/requirements that pro-
vide additional definition, guidance for the 
amount of reduction, or guidance for the ap-
plicability of mitigating factors. In all cases, 
the contracting officer must consider miti-
gating factors that may warrant a reduction 
below the applicable range (see 48 CFR 
970.1504–1–2). The mitigating factors include, 
but are not limited to, the following ((v), 
(vi), (vii) and (viii) apply to ES&H only). 

(i) Degree of control the Contractor had 
over the event or incident. 

(ii) Efforts the Contractor had made to an-
ticipate and mitigate the possibility of the 
event in advance. 

(iii) Contractor self-identification and re-
sponse to the event to mitigate impacts and 
recurrence. 

(iv) General status (trend and absolute per-
formance) of: ES&H and compliance in re-
lated areas; or of safeguarding Restricted 
Data and other classified information and 
compliance in related areas. 

(v) Contractor demonstration to the Con-
tracting Officer’s satisfaction that the prin-
ciples of industrial ES&H standards are rou-
tinely practiced (e.g., Voluntary Protection 
Program, ISO 14000). 

(vi) Event caused by ‘‘Good Samaritan’’ 
act by the Contractor (e.g., offsite emer-
gency response). 

(vii) Contractor demonstration that a per-
formance measurement system is routinely 
used to improve and maintain ES&H per-
formance (including effective resource allo-
cation) and to support DOE corporate deci-
sion-making (e.g., policy, ES&H programs). 
* * * 

(viii) Contractor demonstration that an 
Operating Experience and Feedback Program 
is functioning that demonstrably affects con-
tinuous improvement in ES&H by use of les-
sons-learned and best practices inter- and 
intra-DOE sites. 

(4)(i) The amount of fee, fixed fee, profit, or 
share of cost savings that is otherwise 
earned by a contractor during an evaluation 
period may be reduced in accordance with 
this clause if it is determined that a per-
formance failure warranting a reduction 
under this clause occurs within the evalua-
tion period. 

(ii) The amount of reduction under this 
clause, in combination with any reduction 
made under any other clause in the contract, 
shall not exceed the amount of fee, fixed fee, 
profit, or the Contractor’s share of cost sav-
ings that is otherwise earned during the 
evaluation period. 

(iii) For the purposes of this clause, earned 
fee, fixed fee, profit, or share of cost savings 
for the evaluation period shall mean the 
amount determined by the Contracting Offi-
cer or fee determination official as otherwise 
payable based on the Contractor’s perform-
ance during the evaluation period. Where the 
contract provides for financial incentives 
that extend beyond a single evaluation pe-
riod, this amount shall also include: any pro-
visional amounts determined otherwise pay-
able in the evaluation period; and, if provi-
sional payments are not provided for, the al-
locable amount of any incentive determined 
otherwise payable at the conclusion of a sub-
sequent evaluation period. The allocable 
amount shall be the total amount of the 
earned incentive divided by the number of 
evaluation periods over which it was earned. 

(iv) The Government will effect the reduc-
tion as soon as practicable after the end of 
the evaluation period in which the perform-
ance failure occurs. If the Government is not 
aware of the failure, it will effect the reduc-
tion as soon as practical after becoming 
aware. For any portion of the reduction re-
quiring an allocation the Government will 
effect the reduction at the end of the evalua-
tion period in which it determines the total 
amount earned under the incentive. If at any 
time a reduction causes the sum of the pay-
ments the Contractor has received for fee, 
fixed fee, profit, or share of cost savings to 
exceed the sum of fee, fixed fee, profit, or 
share of cost savings the Contractor has 
earned (provisionally or otherwise), the Con-
tractor shall immediately return the excess 
to the Government. (What the Contractor 
‘‘has earned’’ reflects any reduction made 
under this or any other clause of the con-
tract.) 

(v) At the end of the contract— 
(A) The Government will pay the Con-

tractor the amount by which the sum of fee, 
fixed fee, profit, or share of cost savings the 
Contractor has earned exceeds the sum of 
the payments the Contractor has received; or 

(B) The Contractor shall return to the Gov-
ernment the amount by which the sum of the 
payments the Contractor has received ex-
ceeds the sum of fee, fixed fee, profit, or 
share of cost savings the Contractor has 
earned. (What the Contractor ‘‘has earned’’ 
reflects any reduction made under this or 
any other clause of the contract.) 

(c) Environment, Safety and Health (ES&H). 
Performance failures occur if the Contractor 
does not comply with the contract’s ES&H 
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terms and conditions, including the DOE ap-
proved Contractor ISMS. The degrees of per-
formance failure under which reductions of 
earned or fixed fee, profit, or share of cost 
savings will be determined are: 

(1) First Degree: Performance failures that 
are most adverse to ES&H. Failure to de-
velop and obtain required DOE approval of 
an ISMS is considered first degree. The Gov-
ernment will perform necessary review of the 
ISMS in a timely manner and will not unrea-
sonably withhold approval of the Contrac-
tor’s ISMS. The following performance fail-
ures or performance failures of similar im-
port will be considered first degree. 

(i) Type A accident (defined in DOE Order 
225.1A). 

(ii) Two Second Degree performance fail-
ures during an evaluation period. 

(2) Second Degree: Performance failures 
that are significantly adverse to ES&H. They 
include failures to comply with an approved 
ISMS that result in an actual injury, expo-
sure, or exceedence that occurred or nearly 
occurred but had minor practical long-term 
health consequences. They also include 
breakdowns of the Safety Management Sys-
tem. The following performance failures or 
performance failures of similar import will 
be considered second degree: 

(i) Type B accident (defined in DOE Order 
225.1A). 

(ii) Non-compliance with an approved 
ISMS that results in a near miss of a Type A 
or B accident. A near miss is a situation in 
which an inappropriate action occurs, or a 
necessary action is omitted, but does not re-
sult in an adverse effect. 

(iii) Failure to mitigate or notify DOE of 
an imminent danger situation after dis-
covery, where such notification is a require-
ment of the contract. 

(3) Third Degree: Performance failures that 
reflect a lack of focus on improving ES&H. 
They include failures to comply with an ap-
proved ISMS that result in potential break-
down of the System. The following perform-
ance failures or performance failures of simi-
lar import will be considered third degree: 

(i) Failure to implement effective correc-
tive actions to address deficiencies/non-com-
pliances documented through: external (e.g., 
Federal) oversight and/or reported per DOE 
Order 232.1–2 requirements; or internal over-
sight of DOE Order 440.1A requirements. 

(ii) Multiple similar non-compliances iden-
tified by external (e.g., Federal) oversight 
that in aggregate indicate a significant pro-
grammatic breakdown. 

(iii) Non-compliances that either have, or 
may have, significant negative impacts to 
the worker, the public, or the environment 
or that indicate a significant programmatic 
breakdown. 

(iv) Failure to notify DOE upon discovery 
of events or conditions where notification is 

required by the terms and conditions of the 
contract. 

(d) Safeguarding restricted data and other 
classified information. Performance failures 
occur if the Contractor does not comply with 
the terms and conditions of this contract re-
lating to the safeguarding of Restricted Data 
and other classified information. The degrees 
of performance failure under which reduc-
tions of fee, profit, or share of cost savings 
will be determined are as follows: 

(1) First Degree: Performance failures that 
have been determined, in accordance with 
applicable law, DOE regulation, or directive, 
to have resulted in, or that can reasonably 
be expected to result in, exceptionally grave 
damage to the national security. The fol-
lowing are examples of performance failures 
or performance failures of similar import 
that will be considered first degree: 

(i) Non-compliance with applicable laws, 
regulations, and DOE directives actually re-
sulting in, or creating a risk of, loss, com-
promise, or unauthorized disclosure of Top 
Secret Restricted Data or other information 
classified as Top Secret, any classification 
level of information in a Special Access Pro-
gram (SAP), information identified as sen-
sitive compartmented information (SCI), or 
high risk nuclear weapons-related data. 

(ii) Contractor actions that result in a 
breakdown of the safeguards and security 
management system that can reasonably be 
expected to result in the loss, compromise, 
or unauthorized disclosure of Top Secret Re-
stricted Data, or other information classified 
as Top Secret, any classification level of in-
formation in a SAP, information identified 
as SCI, or high risk nuclear weapons-related 
data. 

(iii) Failure to promptly report the loss, 
compromise, or unauthorized disclosure of 
Top Secret Restricted Data, or other infor-
mation classified as Top Secret, any classi-
fication level of information in a SAP, infor-
mation identified as SCI, or high risk nu-
clear weapons-related data. 

(iv) Failure to timely implement correc-
tive actions stemming from the loss, com-
promise, or unauthorized disclosure of Top 
Secret Restricted Data or other information 
classified as Top Secret, any classification 
level of information in a SAP, information 
identified as SCI, or high risk nuclear weap-
ons-related data. 

(2) Second Degree: Performance failures 
that have been determined, in accordance 
with applicable law, DOE regulation, or di-
rective, to have actually resulted in, or that 
can reasonably be expected to result in, seri-
ous damage to the national security. The fol-
lowing are examples of performance failures 
or performance failures of similar import 
that will be considered second degree: 
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(i) Non-compliance with applicable laws, 
regulations, and DOE directives actually re-
sulting in, or creating risk of, loss, com-
promise, or unauthorized disclosure of Secret 
Restricted Data or other information classi-
fied as Secret. 

(ii) Contractor actions that result in a 
breakdown of the safeguards and security 
management system that can reasonably be 
expected to result in the loss, compromise, 
or unauthorized disclosure of Secret Re-
stricted Data, or other information classified 
as Secret. 

(iii) Failure to promptly report the loss, 
compromise, or unauthorized disclosure of 
Restricted Data or other classified informa-
tion regardless of classification (except for 
information covered by paragraph (d)(1)(iii) 
of this clause). 

(iv) Failure to timely implement correc-
tive actions stemming from the loss, com-
promise, or unauthorized disclosure of Secret 
Restricted Data or other classified informa-
tion classified as Secret. 

(3) Third Degree: Performance failures that 
have been determined, in accordance with 
applicable law, regulation, or DOE directive, 
to have actually resulted in, or that can rea-
sonably be expected to result in, undue risk 
to the common defense and security. In addi-
tion, this category includes performance 
failures that result from a lack of Contractor 
management and/or employee attention to 
the proper safeguarding of Restricted Data 
and other classified information. These per-
formance failures may be indicators of fu-
ture, more severe performance failures and/ 
or conditions, and if identified and corrected 
early would prevent serious incidents. The 
following are examples of performance fail-
ures or performance failures of similar im-
port that will be considered third degree: 

(i) Non-compliance with applicable laws, 
regulations, and DOE directives actually re-
sulting in, or creating risk of, loss, com-
promise, or unauthorized disclosure of Re-
stricted Data or other information classified 
as Confidential. 

(ii) Failure to promptly report alleged or 
suspected violations of laws, regulations, or 
directives pertaining to the safeguarding of 
Restricted Data or other classified informa-
tion. 

(iii) Failure to identify or timely execute 
corrective actions to mitigate or eliminate 
identified vulnerabilities and reduce residual 
risk relating to the protection of Restricted 
Data or other classified information in ac-
cordance with the Contractor’s Safeguards 
and Security Plan or other security plan, as 
applicable. 

(iv) Contractor actions that result in per-
formance failures which unto themselves 
pose minor risk, but when viewed in the ag-
gregate indicate degradation in the integrity 
of the Contractor’s safeguards and security 
management system relating to the protec-

tion of Restricted Data and other classified 
information. 

(End of clause) 

Alternate I (AUG 2009). As prescribed 
in 970.1504–5(b)(2), replace paragraphs 
(a), (b)(1), (b)(2), and (b)(3) of the basic 
clause with the following paragraphs 
(a), (b)(1), (b)(2), and (b)(3) and delete 
paragraph (d). 

(a) General. (1) The payment of earned fee, 
fixed fee, profit, or share of cost savings 
under this contract is dependent upon the 
Contractor’s or Contractor employees’ com-
pliance with the terms and conditions of this 
contract relating to environment, safety and 
health (ES&H), which includes worker safety 
and health (WS&H), including performance 
under an approved Integrated Safety Man-
agement System (ISMS). 

(2) The ES&H performance requirements of 
this contract are set forth in its ES&H terms 
and conditions, including the DOE approved 
contractor ISMS or similar document. Fi-
nancial incentives for timely mission accom-
plishment or cost effectiveness shall never 
compromise or impede full and effective im-
plementation of the ISMS and full ES&H 
compliance. 

(3) If the Contractor does not meet the per-
formance requirements of this contract re-
lating to ES&H during any performance 
evaluation period established under the con-
tract pursuant to the clause of this contract 
entitled, ‘‘Total Available Fee: Base Fee 
Amount and Performance Fee Amount,’’ oth-
erwise earned fee, fixed fee, profit or share of 
cost savings may be unilaterally reduced by 
the Contracting Officer. 

(b) Reduction amount. (1) The amount of 
earned fee, fixed fee, profit, or share of cost 
savings that may be unilaterally reduced 
will be determined by the severity of the per-
formance failure pursuant to the degrees 
specified in paragraph (c) of this clause. 

(2) If a reduction of earned fee, fixed fee, 
profit, or share of cost savings is warranted, 
unless mitigating factors apply, such reduc-
tion shall not be less than 26 percent nor 
greater than 100 percent of the amount of 
earned fee, fixed fee, profit, or the Contrac-
tor’s share of cost savings for a first degree 
performance failure, not less than 11 percent 
nor greater than 25 percent for a second de-
gree performance failure, and up to 10 per-
cent for a third degree performance failure. 

(3) In determining the amount of the re-
duction and the applicability of mitigating 
factors, the Contracting Officer must con-
sider the Contractor’s overall performance in 
meeting the ES&H requirements of the con-
tract. Such consideration must include per-
formance against any site specific perform-
ance criteria/requirements that provide addi-
tional definition, guidance for the amount of 
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reduction, or guidance for the applicability 
of mitigating factors. In all cases, the Con-
tracting Officer must consider mitigating 
factors that may warrant a reduction below 
the applicable range (see 48 CFR 970.1504–1–2). 
The mitigating factors include the following. 

(i) Degree of control the Contractor had 
over the event or incident. 

(ii) Efforts the Contractor had made to an-
ticipate and mitigate the possibility of the 
event in advance. 

(iii) Contractor self-identification and re-
sponse to the event to mitigate impacts and 
recurrence. 

(iv) General status (trend and absolute per-
formance) of ES&H and compliance in re-
lated areas. 

(v) Contractor demonstration to the Con-
tracting Officer’s satisfaction that the prin-
ciples of industrial ES&H standards are rou-
tinely practiced (e.g., Voluntary Protection 
Program Star Status, or ISO 14000 Certifi-
cation). 

(vi) Event caused by ‘‘Good Samaritan’’ 
act by the Contractor (e.g., offsite emer-
gency response). 

(vii) Contractor demonstration that a per-
formance measurement system is routinely 
used to improve and maintain ES&H per-
formance (including effective resource allo-
cation) and to support DOE corporate deci-
sion-making (e.g., policy, ES&H programs). 

(viii) Contractor demonstration that an 
Operating Experience and Feedback Program 
is functioning that demonstrably affects con-
tinuous improvement in ES&H by use of les-
sons-learned and best practices inter- and 
intra-DOE sites. 

Alternate II (AUG 2009). As prescribed 
in 970.1504–5(b)(3), insert the following 
as paragraphs (e) and (f), incentive fee 
or multiple fee basis (if Alternate I is 
also used, redesignate the following as 
paragraphs (d) and (e)). 

(e) Minimum requirements for specified level 
of performance. (1) At a minimum the Con-
tractor must perform the following— 

(i) The requirements with specific incen-
tives which do not require the achievement 
of cost efficiencies in order to be performed 
at the level of performance set forth in the 
Statement of Work, Work Authorization Di-
rective, or similar document unless an other-
wise minimum level of performance has been 
established in the specific incentive; 

(ii) All of the performance requirements di-
rectly related to requirements specifically 
incentivized which do not require the 
achievement of cost efficiencies in order to 
be performed at a level of performance such 
that the overall performance of these related 
requirements is at an acceptable level; and 

(iii) All other requirements at a level of 
performance such that the total performance 
of the contract is not jeopardized. 

(2) The evaluation of the Contractor’s 
achievement of the level of performance 
shall be unilaterally determined by the Gov-
ernment. To the extent that the Contractor 
fails to achieve the minimum performance 
levels specified in the Statement of Work, 
Work Authorization Directive, or similar 
document, during the performance evalua-
tion period, the DOE Operations/Field Office 
Manager, or designee, may reduce any other-
wise earned fee, fixed fee, profit, or shared 
net savings for the performance evaluation 
period. Such reduction shall not result in the 
total of earned fee, fixed fee, profit, or 
shared net savings being less than 25 percent 
of the total available fee amount. Such 25 
percent shall include base fee, if any. 

(f) Minimum requirements for cost perform-
ance. (1) Requirements incentivized by other 
than cost incentives must be performed 
within their specified cost constraint and 
must not adversely impact the costs of per-
forming unrelated activities. 

(2) The performance of requirements with a 
specific cost incentive must not adversely 
impact the costs of performing unrelated re-
quirements. 

(3) The Contractor’s performance within 
the stipulated cost performance levels for 
the performance evaluation period shall be 
determined by the Government. To the ex-
tent the Contractor fails to achieve the stip-
ulated cost performance levels, the DOE Op-
erations/Field Office Manager, or designee, 
may reduce in whole or in part any other-
wise earned fee, fixed fee, profit, or shared 
net savings for the performance evaluation 
period. Such reduction shall not result in the 
total of earned fee, fixed fee, profit or shared 
net savings being less than 25 percent of the 
total available fee amount. Such 25 percent 
shall include base fee, if any. 

[69 FR 68782, Dec. 10, 2004, as amended at 74 
FR 36375, 36378, 36380, July 22, 2009; 75 FR 
68221, Nov. 5, 2010] 

970.5215–4 Cost reduction. 
As prescribed in 970.1504–5(c), insert 

the following clause: 

COST REDUCTION (AUG 2009) 

(a) General. It is the Department of Ener-
gy’s (DOE’s) intent to have its facilities and 
laboratories operated in an efficient and ef-
fective manner. To this end, the Contractor 
shall assess its operations and identify areas 
where cost reductions would bring cost effi-
ciency to operations without adversely af-
fecting the level of performance required by 
the contract. The Contractor, to the max-
imum extent practical, shall identify areas 
where cost reductions may be effected, and 
develop and submit Cost Reduction Pro-
posals (CRPs) to the Contracting Officer. If 
accepted, the Contractor may share in any 
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