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Homeland Security Department 3009.108–7003 

3009.570 Limitations on contractors acting 
as lead system integrators. 

3009.570–1 Definitions. 
3009.570–2 Policy. 
3009.570–3 Procedures. 
3009.570–4 Solicitation provision and con-

tract clause. 

AUTHORITY: 5 U.S.C. 301–302, 41 U.S.C. 
418b(a) and (b), 41 U.S.C. 414, 48 CFR part 1, 
subpart 1.3, and DHS Delegation Number 
0700. 

SOURCE: 68 FR 67871, Dec. 4, 2003, unless 
otherwise note. 

Subpart 3009.1—Responsible 
Prospective Contractors 

3009.108–70 Prohibition on contracts 
with corporate expatriates. 

3009.108–7001 General. 
Except as provided in (HSAR) 48 CFR 

3009.104–74, DHS may not enter into 
any contract with a foreign incor-
porated entity which is treated as an 
inverted domestic corporation under 
subsection (b) of section 835 of the 
Homeland Security Act, 6 U.S.C. 395(b), 
or any subsidiary of such an entity. 

[71 FR 25769, May 2, 2006. Redesignated at 74 
FR 58856, Nov. 16, 2009, 74 FR 66584, Dec. 16, 
2009] 

3009.108–7002 Definitions. 
As used in this subpart— 
Expanded Affiliated Group means an 

affiliated group as defined in section 
1504(a) of the Internal Revenue Code of 
1986 (without regard to section 1504(b) 
of such Code), except that section 1504 
of such Code shall be applied by sub-
stituting ‘more than 50 percent’ for ‘at 
least 80 percent’ each place it appears. 

Foreign Incorporated Entity means any 
entity which is, or but for section 
835(b) of the Homeland Security Act, 6 
U.S.C. 395(b), would be, treated as a for-
eign corporation for purposes of the In-
ternal Revenue Code of 1986. 

Inverted Domestic Corporation. A for-
eign incorporated entity shall be treat-
ed as an inverted domestic corporation 
if, pursuant to a plan (or a series of re-
lated transactions)— 

(1) The entity completes the direct or 
indirect acquisition of substantially all 
of the properties held directly or indi-
rectly by a domestic corporation or 
substantially all of the properties con-

stituting a trade or business of a do-
mestic partnership; 

(2) After the acquisition at least 80 
percent of the stock (by vote or value) 
of the entity is held— 

(i) In the case of an acquisition with 
respect to a domestic corporation, by 
former shareholders of the domestic 
corporation by reason of holding stock 
in the domestic corporation; or 

(ii) In the case of an acquisition with 
respect to a domestic partnership, by 
former partners of the domestic part-
nership by reason of holding a capital 
or profits interest in the domestic part-
nership; and 

(3) The expanded affiliated group 
which after the acquisition includes 
the entity does not have substantial 
business activities in the foreign coun-
try in which or under the law of which 
the entity is created or organized when 
compared to the total business activi-
ties of such expanded affiliated group. 

Person, domestic, and foreign have the 
meanings given such terms by para-
graphs (1), (4), and (5) of section 7701(a) 
of the Internal Revenue Code of 1986, 
respectively. 

[68 FR 67871, Dec. 4, 2003, as amended at 71 
FR 25769, May 2, 2006. Redesignated at 74 FR 
58856, Nov. 16, 2009, 74 FR 66584, Dec. 16, 2009] 

3009.108–7003 Special rules. 

The following special rules shall 
apply when determining whether a for-
eign incorporated entity should be 
treated as an inverted domestic cor-
poration. 

(a) Certain stock disregarded. For the 
purpose of treating a foreign incor-
porated entity as an inverted domestic 
corporation these shall not be taken 
into account in determining ownership: 

(1) Stock held by members of the ex-
panded affiliated group which includes 
the foreign incorporated entity; or 

(2) Stock of such entity which is sold 
in a public offering related to the ac-
quisition described in subsection (b)(1) 
of section 835 of the Homeland Security 
Act, 6 U.S.C. 395(b)(1). 

(b) Plan deemed in certain cases. If a 
foreign incorporated entity acquires di-
rectly or indirectly substantially all of 
the properties of a domestic corpora-
tion or partnership during the 4-year 
period beginning on the date which is 2 
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