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30 days after the subcontractor’s work 
is satisfactorily completed. 

(3) You may hold retainage from 
prime contractors and provide for 
prompt and regular incremental ac-
ceptances of portions of the prime con-
tract, pay retainage to prime contrac-
tors based on these acceptances, and 
require a contract clause obligating 
the prime contractor to pay all 
retainage owed to the subcontractor 
for satisfactory completion of the ac-
cepted work within 30 days after your 
payment to the prime contractor. 

(c) For purposes of this section, a 
subcontractor’s work is satisfactorily 
completed when all the tasks called for 
in the subcontract have been accom-
plished and documented as required by 
the recipient. When a recipient has 
made an incremental acceptance of a 
portion of a prime contract, the work 
of a subcontractor covered by that ac-
ceptance is deemed to be satisfactorily 
completed. 

(d) Your DBE program must provide 
appropriate means to enforce the re-
quirements of this section. These 
means may include appropriate pen-
alties for failure to comply, the terms 
and conditions of which you set. Your 
program may also provide that any 
delay or postponement of payment 
among the parties may take place only 
for good cause, with your prior written 
approval. 

(e) You may also establish, as part of 
your DBE program, any of the fol-
lowing additional mechanisms to en-
sure prompt payment: 

(1) A contract clause that requires 
prime contractors to include in their 
subcontracts language providing that 
prime contractors and subcontractors 
will use appropriate alternative dis-
pute resolution mechanisms to resolve 
payment disputes. You may specify the 
nature of such mechanisms. 

(2) A contract clause providing that 
the prime contractor will not be reim-
bursed for work performed by sub-
contractors unless and until the prime 
contractor ensures that the sub-
contractors are promptly paid for the 
work they have performed. 

(3) Other mechanisms, consistent 
with this part and applicable state and 
local law, to ensure that DBEs and 

other contractors are fully and prompt-
ly paid. 

[68 FR 35553, June 16, 2003] 

§ 26.31 What information must you in-
clude in your DBE directory? 

(a) In the directory required under 
§ 26.81(g) of this part, you must list all 
firms eligible to participate as DBEs in 
your program. In the listing for each 
firm, you must include its address, 
phone number, and the types of work 
the firm has been certified to perform 
as a DBE. 

(b) You must list each type of work 
for which a firm is eligible to be cer-
tified by using the most specific NAICS 
code available to describe each type of 
work. You must make any changes to 
your current directory entries nec-
essary to meet the requirement of this 
paragraph (a) by August 26, 2011. 

[76 FR 5096, Jan. 28, 2011] 

§ 26.33 What steps must a recipient 
take to address overconcentration 
of DBEs in certain types of work? 

(a) If you determine that DBE firms 
are so overconcentrated in a certain 
type of work as to unduly burden the 
opportunity of non-DBE firms to par-
ticipate in this type of work, you must 
devise appropriate measures to address 
this overconcentration. 

(b) These measures may include the 
use of incentives, technical assistance, 
business development programs, men-
tor-protégé programs, and other appro-
priate measures designed to assist 
DBEs in performing work outside of 
the specific field in which you have de-
termined that non-DBEs are unduly 
burdened. You may also consider vary-
ing your use of contract goals, to the 
extent consistent with § 26.51, to unsure 
that non-DBEs are not unfairly pre-
vented from competing for sub-
contracts. 

(c) You must obtain the approval of 
the concerned DOT operating adminis-
tration for your determination of over-
concentration and the measures you 
devise to address it. Once approved, the 
measures become part of your DBE 
program. 
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