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Subpart A—General 
§ 209.1 Purpose. 

Appendix A to this part contains a 
statement of agency policy concerning 
enforcement of those laws. This part 
describes certain procedures employed 
by the Federal Railroad Administra-
tion in its enforcement of statutes and 
regulations related to railroad safety. 
By delegation from the Secretary of 
Transportation, the Administrator has 
responsibility for: 

(a) Enforcement of subchapters B and 
C of chapter I, subtitle B, title 49, CFR, 
with respect to the transportation or 
shipment of hazardous materials by 
railroad (49 CFR 1.49(s)); 

(b) Exercise of the authority vested 
in the Secretary by the Federal Rail-
road Safety Act of 1970, 45 U.S.C. 421, 
431–441, as amended by the Rail Safety 
Improvement Act of 1988, Public Law 
100–342 (June 22, 1988) (49 CFR 1.49(m)); 
and 

(c) Exercise of the authority vested 
in the Secretary pertaining to railroad 
safety as set forth in the statutes 
transferred to the Secretary by section 
6(e) of the Department of Transpor-
tation Act, 49 App. U.S.C. 1655(e) (49 
CFR 1.49 (c), (d), (f), and (g)). 

[42 FR 56742, Oct. 28, 1977, as amended at 53 
FR 52920, Dec. 29, 1988; 54 FR 42905, Oct. 18, 
1989] 

§ 209.3 Definitions. 
As used in this part— 
Administrator means the Adminis-

trator of FRA, the Deputy Adminis-
trator of FRA, or the delegate of ei-
ther. 

Associate Administrator means the As-
sociate Administrator for Safety, Fed-
eral Railroad Administration, or that 
person’s delegate as designated in writ-
ing. 

Chief Counsel means the Chief Coun-
sel of FRA or his or her delegate. 

Day means calendar day. 
Federal hazardous material transpor-

tation law means 49 U.S.C. 5101 et seq. 
Federal railroad safety laws means the 

provisions of law generally at 49 U.S.C. 
subtitle V, part A or 49 U.S.C. chap. 51 
or 57 and the rules, regulations, orders, 
and standards issued under any of 
those provisions. See Pub. L. 103–272 
(1994). Before recodification, these stat-

utory provisions were contained in the 
following statutes: (i) the Federal Rail-
road Safety Act of 1970 (Safety Act) (49 
U.S.C. 20101–20117, 20131, 20133–20141, 
20143, 21301, 21302, 21304, 21311, 24902, and 
24905, and sections 4(b)(1), (i), and (t) of 
Pub. L. 103–272, formerly codified at 45 
U.S.C. 421, 431 et seq.); (ii) the Haz-
ardous Materials Transportation Act 
(Hazmat Act) (49 U.S.C. 5101 et seq., 
formerly codified at 49 App. U.S.C. 1801 
et seq.); (iii) the Sanitary Food Trans-
portation Act of 1990 (SFTA) (49 U.S.C. 
5713, formerly codified at 49 App. U.S.C. 
2801 (note)); and those laws transferred 
to the jurisdiction of the Secretary of 
Transportation by subsection (e)(1), (2), 
and (6)(A) of section 6 of the Depart-
ment of Transportation Act (DOT Act), 
as in effect on June 1, 1994 (49 U.S.C. 
20302, 21302, 20701–20703, 20305, 20502– 
20505, 20901, 20902, and 80504, formerly 
codified at 49 App. U.S.C. 1655(e)(1), (2), 
and (6)(A)). 49 U.S.C. 20111 and 20109, 
formerly codified at 45 U.S.C. 437 (note) 
and 441(e). Those laws transferred by 
the DOT Act include, but are not lim-
ited to, the following statutes: (i) the 
Safety Appliance Acts (49 U.S.C. 20102, 
20301, 20302, 20304, 21302, and 21304, for-
merly codified at 45 U.S.C. 1–14, 16); (ii) 
the Locomotive Inspection Act (49 
U.S.C. 20102, 20701–20703, 21302, and 
21304, formerly codified at 45 U.S.C. 22– 
34); (iii) the Accident Reports Act (49 
U.S.C. 20102, 20701, 20702, 20901–20903, 
21302, 21304, and 21311, formerly codified 
at 45 U.S.C. 38–43); (iv) the Hours of 
Service Act (49 U.S.C. 20102, 21101–21107, 
21303, and 21304, formerly codified at 45 
U.S.C. 61–64b); and (v) the Signal In-
spection Act (49 U.S.C. 20102, 20502– 
20505, 20902, 21302, and 21304, formerly 
codified at 49 App. U.S.C. 26). 

FRA means the Federal Railroad Ad-
ministration, U.S. Department of 
Transportation. 

FRA Safety Inspector means an FRA 
safety inspector, a state inspector par-
ticipating in railroad safety investiga-
tive and surveillance activities under 
part 212 of this chapter, or any other 
official duly authorized by FRA. 

Motion means a request to a presiding 
officer to take a particular action. 

Person generally includes all cat-
egories of entities covered under 1 
U.S.C. 1, including but not limited to 
the following: a railroad; any manager, 
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supervisor, official, or other employee 
or agent of a railroad; any owner, man-
ufacturer, lessor, or lessee of railroad 
equipment, track, or facilities; any 
independent contractor providing 
goods or services to a railroad; and any 
employee of such owner, manufacturer, 
lessor, lessee, or independent con-
tractor; however, person, when used to 
describe an entity that FRA alleges to 
have committed a violation of the pro-
visions of law formerly contained in 
the Hazardous Materials Transpor-
tation Act or contained in the Haz-
ardous Materials Regulations, has the 
same meaning as in 49 U.S.C. 5102(9) 
(formerly codified at 49 App. U.S.C. 
1802(11)), i.e., an individual, firm, co-
partnership, corporation, company, as-
sociation, joint-stock association, in-
cluding any trustee, receiver, assignee, 
or similar representative thereof, or 
government, Indian tribe, or authority 
of a government or tribe when offering 
hazardous material for transportation 
in commerce or transporting hazardous 
material to further a commercial en-
terprise, but such term does not in-
clude the United States Postal Service 
or, for the purposes of 49 U.S.C. 5123– 
5124 (formerly contained in sections 110 
and 111 of the Hazardous Materials 
Transportation Act and formerly codi-
fied at 49 App. U.S.C. 1809–1810), a de-
partment, agency, or instrumentality 
of the Federal Government. 

Pleading means any written submis-
sion setting forth claims, allegations, 
arguments, or evidence. 

Presiding Officer means any person 
authorized to preside over any hearing 
or to make a decision on the record, in-
cluding an administrative law judge. 

Railroad means any form of non-
highway ground transportation that 
runs on rails or electro-magnetic 
guideways, including (i) commuter or 
other short-haul railroad passenger 
service in a metropolitan or suburban 
area and commuter railroad service 
that was operated by the Consolidated 
Rail Corporation on January 1, 1979; 
and (ii) high speed ground transpor-
tation systems that connect metropoli-
tan areas, without regard to whether 
those systems use new technologies not 
associated with traditional railroads; 
but does not include rapid transit oper-
ations in an urban area that are not 

connected to the general railroad sys-
tem of transportation. 

Railroad carrier means a person pro-
viding railroad transportation. 

Respondent means a person upon 
whom FRA has served a notice of prob-
able violation, notice of investigation, 
or notice of proposed disqualification. 

[59 FR 43676, Aug. 24, 1994, as amended at 71 
FR 77294, Dec. 26, 2006; 73 FR 72199, Nov. 26, 
2008] 

§ 209.5 Service. 
(a) Each order, notice, or other docu-

ment required to be served under this 
part shall be served personally or by 
registered or certified mail, except as 
otherwise provided herein. 

(b) Service upon a person’s duly au-
thorized representative constitutes 
service upon that person. 

(c) Service by registered or certified 
mail is complete upon mailing. An offi-
cial United States Postal Service re-
ceipt from the registered or certified 
mailing constitutes prima facie evi-
dence of service. 

(d) Service of requests for admission 
and motions may be made by first-class 
mail, postage prepaid. 

(e) Each pleading must be accom-
panied by a certificate of service speci-
fying how and when service was made. 

[42 FR 56742, Oct. 28, 1977, as amended at 54 
FR 42906, Oct. 18, 1989] 

§ 209.6 Requests for admission. 
(a) A party to any proceeding under 

subpart B, C, or D of this part may 
serve upon any other party written re-
quests for the admission of the genu-
ineness of any relevant documents 
identified within the request, the truth 
of any relevant matters of fact, and the 
application of law to the facts as set 
forth in the request. 

(b) Each matter of which an admis-
sion is requested shall be deemed to be 
admitted unless, within 30 days after 
receipt of the request, the party to 
whom the request is directed serves 
upon the party requesting the admis-
sion a written answer under oath or ob-
jection addressed to the matter, signed 
by the party. 

(c) The sworn answer shall specifi-
cally admit or deny the matter or set 
forth in detail the reasons why the an-
swering party cannot truthfully admit 
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or deny the matter. If an objection is 
made, the reasons therefor shall be 
stated. 

(d) Any matter admitted under this 
section is conclusively established un-
less the presiding official permits with-
drawal or amendment of the admission 
for good cause shown. 

(e) Upon motion, the presiding officer 
may order any party to respond to a re-
quest for admission. 

[54 FR 42906, Oct. 18, 1989] 

§ 209.7 Subpoenas; witness fees. 

(a) The Chief Counsel may issue a 
subpoena on his or her own initiative 
in any matter related to enforcement 
of the railroad safety laws. However, 
where a proceeding under subpart B, C, 
or D of this part has been initiated, 
only the presiding officer may issue 
subpoenas, and only upon the written 
request of any party to the proceeding 
who makes an adequate showing that 
the information sought will materially 
advance the proceeding. 

(b) A subpoena may require attend-
ance of a witness at a deposition or 
hearing or the production of documen-
tary or other tangible evidence in the 
possession or control of the person 
served, or both. 

(c) A subpoena may be served person-
ally by any person who is not an inter-
ested person and is not less than eight-
een (18) years of age, or by certified or 
registered mail. 

(d) Service of a subpoena shall be 
made by delivering a copy of the sub-
poena in the appropriate manner, as 
set forth below. Service of a subpoena 
requiring attendance of a person is not 
complete unless delivery is accom-
panied by tender of fees for one day’s 
attendance and mileage as specified by 
paragraph (f) of this section. However, 
when a subpoena is issued upon the re-
quest of any officer or agency of the 
United States, fees and mileage need 
not be tendered at the time of service 
but will be paid by FRA at the place 
and time specified in the subpoena for 
attendance. 

Delivery of a copy of the subpoena may 
be made: 

(1) To a natural person by: 
(i) Handing it to the person; 

(ii) Leaving it at his or her office 
with the person in charge thereof; 

(iii) Leaving it at his or her dwelling 
place or usual place of abode with some 
person of suitable age and discretion 
then residing therein; 

(iv) Mailing it by registered or cer-
tified mail to him or her at his or her 
last known address; or 

(v) Any method whereby actual no-
tice of the issuance and content is 
given (and the fees are made available) 
prior to the return date. 

(2) To an entity other than a natural 
person by: 

(i) Handing a copy of the subpoena to 
a registered agent for service or to any 
officer, director, or agent in charge of 
any office of the person; 

(ii) Mailing it by registered or cer-
tified mail to any representative listed 
in paragraph (d)(2)(i) of this section at 
his or her last known address; or 

(iii) Any method whereby actual no-
tice is given to such representative 
(and the fees are made available) prior 
to the return date. 

(e) The original subpoena bearing a 
certificate of service shall be filed in 
accordance with § 209.9. 

(f) A witness subpoenaed by the FRA 
shall be entitled to the same fees and 
mileage as would be paid to a witness 
in a proceeding in the district courts of 
the United States. See 28 U.S.C. 1821. 
The witness fees and mileage shall be 
paid by the person requesting that the 
subpoena be issued. In an appropriate 
case, the Chief Counsel or the hearing 
officer may direct the person request-
ing issuance of a subpoena for the pro-
duction of documentary or other tan-
gible evidence to reimburse the re-
sponding person for actual costs of pro-
ducing and/or transporting such evi-
dence. 

(g) Notwithstanding the provisions of 
paragraph (f) of this section, and upon 
request, witness fees and mileage or 
the costs of producing other evidence 
may be paid by the FRA if the official 
who issued the subpoena determines on 
the basis of good cause shown that: 

(1) The presence of the subpoenaed 
witness or evidence will materially ad-
vance the proceedings; and 
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(2) The party at whose instance the 
subpoena was issued would suffer a se-
rious financial hardship if required to 
pay the witness fees and mileage. 

(h) Any person to whom a subpoena is 
directed may, prior to the time speci-
fied therein for compliance, but in no 
event more than ten (10) days after the 
date of service of such subpoena, apply 
in writing to the official who issued the 
subpoena, or if that person is unavail-
able, to the Chief Counsel, to quash or 
modify the subpoena. The application 
shall contain a brief statement of the 
reasons relied upon in support of the 
action sought therein. The issuing offi-
cial or the Chief Counsel, as the case 
may be, may: 

(1) Deny the application; 
(2) Quash or modify the subpoena; or 
(3) In the case of subpoena to produce 

documentary or other tangible evi-
dence, condition denial of the applica-
tion upon the advancement by the 
party in whose behalf the subpoena is 
issued of the reasonable cost of pro-
ducing the evidence. 

(i) If there is a refusal to obey a sub-
poena served upon any person under 
the provisions of this section, the FRA 
may request the Attorney General to 
seek the aid of the United States Dis-
trict Court for any district in which 
the person is found to compel that per-
son, after notice, to appear and give 
testimony, or to appear and produce 
the subpoenaed documents before the 
FRA, or both. 

(j) Attendance of any FRA employee 
engaged in an investigation which gave 
rise to a proceeding under subpart B or 
C of this part for the purpose of elic-
iting factual testimony may be assured 
by filing a request with the Chief Coun-
sel at least fifteen (15) days before the 
date of the hearing. The request must 
indicate the present intent of the re-
questing person to call the employee as 
a witness and state generally why the 
witness will be required. 

[42 FR 56742, Oct. 28, 1977, as amended at 54 
FR 42906, Oct. 18, 1989] 

§ 209.8 Depositions in formal pro-
ceedings. 

(a) Any party to a proceeding under 
subpart B, C, or D of this part may 
take the testimony of any person, in-
cluding a party, by deposition upon 

oral examination on order of the pre-
siding officer following the granting of 
a motion under paragraph (b) of this 
section. Depositions may be taken be-
fore any disinterested person who is 
authorized by law to administer oaths. 
The attendance of witnesses may be 
compelled by subpoena as provided in 
§ 209.7 and, for proceedings under sub-
part D of this part, § 209.315. 

(b) Any party desiring to take the 
deposition of a witness shall file and 
serve a written motion setting forth 
the name of the witness; the date, 
time, and place of the deposition; the 
subject matter of the witness’ expected 
testimony; whether any party objects 
to the taking of the deposition; and the 
reasons for taking such deposition. 
Such motion shall be granted only 
upon a showing of good cause. Good 
cause exists to take a person’s deposi-
tion when the information sought is 
relevant to the subject matter involved 
in the proceeding and: 

(1) The information is not obtainable 
from some other source that is more 
convenient, less burdensome, and less 
expensive; or 

(2) The request is not unreasonably 
cumulative, unduly burdensome, or un-
duly expensive, taking into account 
the needs of the case, limitations on 
the parties’ resources, and the impor-
tance of the issues in the case. 

(c) Such notice as the presiding offi-
cer shall order will be given for the 
taking of a deposition, but this shall 
not be less than 10 days’ written notice 
unless the parties agree to a shorter 
period. 

(d) Each witness testifying upon dep-
osition shall be sworn and the adverse 
party shall have the right to cross-ex-
amine. The questions propounded and 
the answers thereto, together with all 
objections made, shall be reduced to 
writing, subscribed by the witness, and 
certified by the reporter. 

(e) Depositions taken under this sec-
tion may be used for discovery, to con-
tradict or impeach the testimony of 
the deponent as a witness, or as evi-
dence in the proceeding as permitted 
by paragraph (f) of this section and in 
accordance with the limitations of Fed. 
R. Civ. Pro. 32 as though it were appli-
cable to these proceedings. 
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(f) Subject to such objections to the 
questions and answers as were noted at 
the time of taking the deposition and 
as would be valid were the witness per-
sonally present and testifying, such 
deposition may be offered in evidence 
by any party to the proceeding. 

[54 FR 42906, Oct. 18, 1989] 

§ 209.9 Filing. 

All materials filed with FRA or any 
FRA officer in connection with a pro-
ceeding under subpart B, C, or D of this 
part shall be submitted in duplicate to 
the Assistant Chief Counsel for Safety, 
(RCC–30), Office of Chief Counsel, Fed-
eral Railroad Administration, 1200 New 
Jersey Avenue, SE., Washington, DC 
20590, except that documents produced 
in accordance with a subpoena shall be 
presented at the place and time speci-
fied by the subpoena. 

[54 FR 42906, Oct. 18, 1989, as amended at 74 
FR 25171, May 27, 2009] 

§ 209.11 Request for confidential treat-
ment. 

(a) This section governs the proce-
dures for requesting confidential treat-
ment of any document filed with or 
otherwise provided to FRA in connec-
tion with its enforcement of statutes 
or FRA regulations related to railroad 
safety. For purposes of this section, 
‘‘enforcement’’ shall include receipt of 
documents required to be submitted by 
FRA regulations, and all investigative 
and compliance activities, in addition 
to the development of violation reports 
and recommendations for prosecution. 

(b) A request for confidential treat-
ment with respect to a document or 
portion thereof may be made on the 
basis that the information is— 

(1) Exempt from the mandatory dis-
closure requirements of the Freedom of 
Information Act (5 U.S.C. 552); 

(2) Required to be held in confidence 
by 18 U.S.C. 1905; or 

(3) Otherwise exempt by law from 
public disclosure. 

(c) Any document containing infor-
mation for which confidential treat-
ment is requested shall be accompanied 
at the time of filing by a statement 
justifying nondisclosure and referring 
to the specific legal authority claimed. 

(d) Any document containing any in-
formation for which confidential treat-
ment is requested shall be marked 
‘‘CONFIDENTIAL’’ or ‘‘CONTAINS 
CONFIDENTIAL INFORMATION’’ in 
bold letters. If confidentiality is re-
quested as to the entire document, or if 
it is claimed that nonconfidential in-
formation in the document is not rea-
sonably segregable from confidential 
information, the accompanying state-
ment of justification shall so indicate. 
If confidentiality is requested as to a 
portion of the document, then the per-
son filing the document shall file to-
gether with the document a second 
copy of the document from which the 
information for which confidential 
treatment is requested has been de-
leted. If the person filing a document 
of which only a portion is requested to 
be held in confidence does not submit a 
second copy of the document with the 
confidential information deleted. FRA 
may assume that there is no objection 
to public disclosure of the document in 
its entirety. 

(e) FRA retains the right to make its 
own determination with regard to any 
claim of confidentiality. Notice of a de-
cision by the FRA to deny a claim, in 
whole or in part, and an opportunity to 
respond shall be given to a person 
claiming confidentiality of information 
no less than five days prior to its pub-
lic disclosure. 

[42 FR 56742, Oct. 28, 1977, as amended at 70 
FR 11094, Mar. 7, 2005] 

§ 209.13 Consolidation. 
At the time a matter is set for hear-

ing under subpart B, C, or D of this 
part, the Chief Counsel may consoli-
date the matter with any similar mat-
ter(s) pending against the same re-
spondent or with any related matter(s) 
pending against other respondent(s) 
under the same subpart. However, on 
certification by the presiding officer 
that a consolidated proceeding is un-
manageable or otherwise undesirable, 
the Chief Counsel will rescind or mod-
ify the consolidation. 

[54 FR 42906, Oct. 18, 1989] 

§ 209.15 Rules of evidence. 
The Federal Rules of Evidence for 

United States Courts and Magistrates 
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shall be employed as general guidelines 
for proceedings under subparts B, C, 
and D of this part. However, all rel-
evant and material evidence shall be 
received into the record. 

[54 FR 42907, Oct. 18, 1989] 

§ 209.17 Motions. 

Motions shall be in writing, filed 
with the presiding officer, and copies 
served upon the parties in accordance 
with § 209.5, except that oral motions 
may be made during the course of any 
hearing or appearance before the pre-
siding officer. Each motion shall state 
the particular order, ruling, or action 
desired and the grounds therefor. Un-
less otherwise specified by the pre-
siding officer, any objection to a writ-
ten motion must be filed within 10 days 
after receipt of the motion. 

[54 FR 42907, Oct. 18, 1989] 

Subpart B—Hazardous Materials 
Penalties 

CIVIL PENALTIES 

§ 209.101 Civil penalties generally. 
(a) Sections 209.101 through 209.121 

prescribe rules of procedure for the as-
sessment of civil penalties pursuant to 
the Federal hazardous materials trans-
portation safety law, 49 U.S.C. Chapter 
51. 

(b) When the FRA has reason to be-
lieve that a person has knowingly com-
mitted an act which is a violation of 
any provision of subchapter B or C of 
chapter I, subtitle B of this title for 
which the FRA exercises enforcement 
responsibility or any waiver or order 
issued thereunder, it may conduct a 
proceeding to assess a civil penalty. 

[42 FR 56742, Oct. 28, 1977, as amended at 61 
FR 38646, July 25, 1996] 

§ 209.103 Minimum and maximum pen-
alties. 

(a) A person who knowingly violates 
a requirement of the Federal hazardous 
material transportation law, an order 
issued thereunder, subchapter A or C of 
chapter I, subtitle B, of this title, or a 
special permit or approval issued under 
subchapter A or C of chapter I, subtitle 
B, of this title is liable for a civil pen-

alty of at least $250 but not more than 
$55,000 for each violation, except that— 

(1) The maximum civil penalty for a 
violation is $110,000 if the violation re-
sults in death, serious illness or severe 
injury to any person, or substantial de-
struction of property and 

(2) A minimum $450 civil penalty ap-
plies to a violation related to training. 

(b) When the violation is a con-
tinuing one, each day of the violation 
constitutes a separate offense. 49 
U.S.C. 5123. 

(c) The maximum and minimum civil 
penalties described in paragraph (a) 
above apply to violations occurring on 
or after September 27, 2010. 

[71 FR 77294, Dec. 26, 2006, as amended at 75 
FR 43842, July 27, 2010] 

§ 209.105 Notice of probable violation. 
(a) FRA, through the Chief Counsel, 

begins a civil penalty proceeding by 
serving a notice of probable violation 
on a person charging him or her with 
having violated one or more provisions 
of subchapter A or C of chapter I, sub-
title B of this title. Appendix B to this 
part contains guidelines used by the 
chief counsel in making initial penalty 
assessments. 

(b) A notice of probable violation 
issued under this section includes: 

(1) A statement of the provision(s) 
which the respondent is believed to 
have violated; 

(2) A statement of the factual allega-
tions upon which the proposed civil 
penalty is being sought; 

(3) Notice of the maximum amount of 
civil penalty for which the respondent 
may be liable; 

(4) Notice of the amount of the civil 
penalty proposed to be assessed; 

(5) A description of the manner in 
which the respondent should make pay-
ment of any money to the United 
States; 

(6) A statement of the respondent’s 
right to present written explanations, 
information or any materials in answer 
to the charges or in mitigation of the 
penalty; and 

(7) A statement of the respondent’s 
right to request a hearing and the pro-
cedures for requesting a hearing. 

(c) The FRA may amend the notice of 
probable violation at any time prior to 
the entry of an order assessing a civil 
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