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this part must be deemed disqualified 
for a period of nine (9) months. 

(b) Prior to or upon withdrawing the 
employee from covered service under 
this section, the railroad must provide 
notice of the reason for this action, and 
the procedures described in § 219.104(c) 
apply. 

(c) The disqualification required by 
this section applies with respect to em-
ployment in covered service by any 
railroad with notice of such disquali-
fication. 

(d) The requirement of disqualifica-
tion for nine (9) months does not limit 
any discretion on the part of the rail-
road to impose additional sanctions for 
the same or related conduct. 

(e) Upon the expiration of the 9- 
month period described in this section, 
a railroad may permit the employee to 
return to covered service only under 
the same conditions specified in 
§ 219.104(d), and the employee must be 
subject to follow-up tests, as provided 
by that section. 

Subpart C—Post-Accident 
Toxicological Testing 

§ 219.201 Events for which testing is 
required. 

(a) List of events. Except as provided 
in paragraph (b) of this section, post- 
accident toxicological tests must be 
conducted after any event that in-
volves one or more of the cir-
cumstances described in paragraphs 
(a)(1) through (4) of this section: 

(1) Major train accident. Any train ac-
cident (i.e., a rail equipment accident 
involving damage in excess of the cur-
rent reporting threshold) that involves 
one or more of the following: 

(i) A fatality; 
(ii) A release of hazardous material 

lading from railroad equipment accom-
panied by— 

(A) An evacuation; or 
(B) A reportable injury resulting 

from the hazardous material release 
(e.g., from fire, explosion, inhalation, 
or skin contact with the material); or 

(iii) Damage to railroad property of 
$1,000,000 or more. 

(2) Impact accident. An impact acci-
dent (i.e., a rail equipment accident de-
fined as an ‘‘impact accident’’ in § 219.5) 
that involves damage in excess of the 

current reporting threshold, resulting 
in— 

(i) A reportable injury; or 
(ii) Damage to railroad property of 

$150,000 or more. 
(3) Fatal train incident. Any train in-

cident that involves a fatality to any 
on-duty railroad employee. 

(4) Passenger train accident. Report-
able injury to any person in a train ac-
cident (i.e., a rail equipment accident 
involving damage in excess of the cur-
rent reporting threshold) involving a 
passenger train. 

(b) Exceptions. No test may be re-
quired in the case of a collision be-
tween railroad rolling stock and a 
motor vehicle or other highway con-
veyance at a rail/highway grade cross-
ing. No test may be required in the 
case of an accident/incident the cause 
and severity of which are wholly at-
tributable to a natural cause (e.g., 
flood, tornado, or other natural dis-
aster) or to vandalism or trespasser(s), 
as determined on the basis of objective 
and documented facts by the railroad 
representative responding to the scene. 

(c) Good faith determinations. (1)(i) 
The railroad representative responding 
to the scene of the accident/incident 
must determine whether the accident/ 
incident falls within the requirements 
of paragraph (a) of this section or is 
within the exception described in para-
graph (b) of this section. It is the duty 
of the railroad representative to make 
reasonable inquiry into the facts as 
necessary to make such determina-
tions. In making such inquiry, the rail-
road representative must consider the 
need to obtain specimens as soon as 
practical in order to determine the 
presence or absence of impairing sub-
stances reasonably contemporaneous 
with the accident/incident. The rail-
road representative satisfies the re-
quirement of this section if, after mak-
ing reasonable inquiry, the representa-
tive exercises good faith judgement in 
making the required determinations. 

(ii) The railroad representative mak-
ing the determinations required by this 
section may not be a person directly 
involved in the accident/incident. This 
section does not prohibit consultation 
between the responding railroad rep-
resentative and higher level railroad 
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officials; however, the responding rail-
road representative must make the fac-
tual determinations required by this 
section. 

(iii) Upon specific request made to 
the railroad by the Associate Adminis-
trator for Safety, FRA (or the Asso-
ciate Administrator’s delegate), the 
railroad must provide a report describ-
ing any decision by a person other than 
the responding railroad representative 
with respect to whether an accident/in-
cident qualifies for testing. This report 
must be affirmed by the decision 
maker and must be provided to FRA 
within 72 hours of the request. The re-
port must include the facts reported by 
the responding railroad representative, 
the basis upon which the testing deci-
sion was made, and the person making 
the decision. 

(iv) Any estimates of railroad prop-
erty damage made by persons not at 
the scene must be based on descrip-
tions of specific physical damage pro-
vided by the on-scene railroad rep-
resentative. 

(v) In the case of an accident involv-
ing passenger equipment, a host rail-
road may rely upon the damage esti-
mates provided by the passenger rail-
road (whether present on scene or not) 
in making the decision whether testing 
is required, subject to the same re-
quirement that visible physical dam-
age be specifically described. 

(2) A railroad must not require an 
employee to provide blood or urine 
specimens under the authority or pro-
cedures of this subject unless the rail-
road has made the determinations re-
quired by this section, based upon rea-
sonable inquiry and good faith judg-
ment. A railroad does not act in excess 
of its authority under this subpart if 
its representative has made such rea-
sonable inquiry and exercised such 
good faith judgment, but it is later de-
termined, after investigation, that one 
or more of the conditions thought to 
have required testing were not, in fact, 
present. However, this section does not 
excuse the railroad for any error aris-
ing from a mistake of law (e.g., appli-
cation of testing criteria other than 
those contained in this part). 

(3) A railroad is not in violation of 
this subpart if its representative has 
made such reasonable inquiry and exer-

cised such good faith judgment but 
nevertheless errs in determining that 
post-accident testing is not required. 

(4) An accident/incident with respect 
to which the railroad has made reason-
able inquiry and exercised good faith 
judgment in determining the facts nec-
essary to apply the criteria contained 
in paragraph (a) of this section is 
deemed a qualifying event for purposes 
of specimen analysis, reporting, and 
other purposes. 

(5) In the event specimens are col-
lected following an event determined 
by FRA not to be a qualifying event 
within the meaning of this section, 
FRA directs its designated laboratory 
to destroy any specimen material sub-
mitted and to refrain from disclosing 
to any person the results of any anal-
ysis conducted. 

§ 219.203 Responsibilities of railroads 
and employees. 

(a) Employees tested. (1)(i) Following 
each accident and incident described in 
§ 219.201, the railroad (or railroads) 
must take all practicable steps to as-
sure that all covered employees of the 
railroad directly involved in the acci-
dent or incident provide blood and 
urine specimens for toxicological test-
ing by FRA. Such employees must co-
operate in the provision of specimens 
as described in this part and Appendix 
C to this part. 

(ii) If the conditions for mandatory 
toxicological testing exist, the railroad 
may also require employees to provide 
breath for testing in accordance with 
the procedures set forth in part 40 of 
this title and in this part, if such test-
ing does not interfere with timely col-
lection of required specimens. 

(2) Such employees must specifically 
include each and every operating em-
ployee assigned as a crew member of 
any train involved in the accident or 
incident. In any case where an oper-
ator, dispatcher, signal maintainer or 
other covered employee is directly and 
contemporaneously involved in the cir-
cumstances of the accident/incident, 
those employees must also be required 
to provide specimens. 

(3) An employee must be excluded 
from testing under the following cir-
cumstances: In any case of an accident/ 
incident for which testing is mandated 
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only under § 219.201(a)(2) (an ‘‘impact 
accident’’), § 219.201(a)(3) (‘‘fatal train 
incident’’), or § 219.201(a)(4) (a ‘‘pas-
senger train accident with injury’’) if 
the railroad representative can imme-
diately determine, on the basis of spe-
cific information, that the employee 
had no role in the cause(s) or severity 
of the accident/incident. The railroad 
representative must consider any such 
information immediately available at 
the time the qualifying event deter-
mination is made under § 219.201. 

(4) The following provisions govern 
accidents/incidents involving non-cov-
ered employees: 

(i) Surviving non-covered employees 
are not subject to testing under this 
subpart. 

(ii) Testing of the remains of non- 
covered employees who are fatally in-
jured in train accidents and incidents 
is required. 

(b) Timely specimen collection. (1) The 
railroad must make every reasonable 
effort to assure that specimens are pro-
vided as soon as possible after the acci-
dent or incident. 

(2) This paragraph (b) must not be 
construed to inhibit the employees re-
quired to be tested from performing, in 
the immediate aftermath of the acci-
dent or incident, any duties that may 
be necessary for the preservation of life 
or property. However, where practical, 
the railroad must utilize other employ-
ees to perform such duties. 

(3) In the case of a passenger train 
which is in proper condition to con-
tinue to the next station or its destina-
tion after an accident or incident, the 
railroad must consider the safety and 
convenience of passengers in deter-
mining whether the crew is imme-
diately available for testing. A relief 
crew must be called to relieve the train 
crew as soon as possible. 

(4) Covered employees who may be 
subject to testing under this subpart 
must be retained in duty status for the 
period necessary to make the deter-
minations required by § 219.201 and this 
section and (as appropriate) to com-
plete the specimen collection proce-
dure. An employee may not be recalled 
for testing under this subpart if that 
employee has been released from duty 
under the normal procedures of the 

railroad, except that an employee may 
be immediately recalled for testing if— 

(i) The employee could not be re-
tained in duty status because the em-
ployee went off duty under normal car-
rier procedures prior to being con-
tacted by a railroad supervisor and in-
structed to remain on duty pending 
completion of the required determina-
tions (e.g., in the case of a dispatcher 
or signal maintainer remote from the 
scene of an accident who was unaware 
of the occurrence at the time the em-
ployee went off duty); 

(ii) The railroad’s preliminary inves-
tigation (contemporaneous with the de-
termination required by § 219.201) indi-
cates a clear probability that the em-
ployee played a major role in the cause 
or severity of the accident/incident; 
and 

(iii) The accident/incident actually 
occurred during the employee’s duty 
tour. An employee who has been trans-
ported to receive medical care is not 
released from duty for purposes of this 
section. Nothing in this section pro-
hibits the subsequent testing of an em-
ployee who has failed to remain avail-
able for testing as required (i.e., who is 
absent without leave); but subsequent 
testing does not excuse such refusal by 
the employee timely to provide the re-
quired specimens. 

(c) Place of specimen collection. (1) Em-
ployees must be transported to an inde-
pendent medical facility where the 
specimens must be obtained. The rail-
road must pre-designate for such test-
ing one or more such facilities in rea-
sonable proximity to any location 
where the railroad conducts oper-
ations. Designation must be made on 
the basis of the willingness of the facil-
ity to conduct specimen collection and 
the ability of the facility to complete 
specimen collection promptly, profes-
sionally, and in accordance with perti-
nent requirements of this part. In all 
cases blood may be drawn only by a 
qualified medical professional or by a 
qualified technician subject to the su-
pervision of a qualified medical profes-
sional. 

(2) In the case of an injured em-
ployee, the railroad must request the 
treating medical facility to obtain the 
specimens. 
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(d) Obtaining cooperation of facility. (1) 
In seeking the cooperation of a medical 
facility in obtaining a specimen under 
this subpart, the railroad shall, as nec-
essary, make specific reference to the 
requirements of this subpart. 

(2) If an injured employee is uncon-
scious or otherwise unable to evidence 
consent to the procedure and the treat-
ing medical facility declines to obtain 
blood specimens after having been ac-
quainted with the requirements of this 
subpart, the railroad must imme-
diately notify the duty officer at the 
National Response Center (NRC) at 
(800) 424–8801 or (800) 424–8802, stating 
the employee’s name, the medical fa-
cility, its location, the name of the ap-
propriate decisional authority at the 
medical facility, and the telephone 
number at which that person can be 
reached. FRA will then take appro-
priate measures to assist in obtaining 
the required specimen. 

(e) Discretion of physician. Nothing in 
this subpart may be construed to limit 
the discretion of a physician to deter-
mine whether drawing a blood speci-
men is consistent with the health of an 
injured employee or an employee af-
flicted by any other condition that 
may preclude drawing the specified 
quantity of blood. 

§ 219.205 Specimen collection and han-
dling. 

(a) General. Urine and blood speci-
mens must be obtained, marked, pre-
served, handled, and made available to 
FRA consistent with the requirements 
of this subpart, and the technical speci-
fications set forth in Appendix C to 
this part. 

(b) Information requirements. In order 
to process specimens, analyze the sig-
nificance of laboratory findings, and 
notify the railroads and employees of 
test results, it is necessary to obtain 
basic information concerning the acci-
dent/incident and any treatment ad-
ministered after the accident/incident. 
Accordingly, the railroad representa-
tive must complete the information re-
quired by Form FRA 6180.73 (revised) 
for shipping with the specimens. Each 
employee subject to testing must co-
operate in completion of the required 
information on Form FRA F 6180.74 (re-
vised) for inclusion in the shipping kit 

and processing of the specimens. The 
railroad representative must request 
an appropriate representative of the 
medical facility to complete the re-
maining portion of the information on 
each Form 6180.74. One Form 6180.73 
must be forwarded in the shipping kit 
with each group of specimens. One 
Form 6180.74 must be forwarded in the 
shipping kit for each employee who 
provides specimens. Forms 6180.73 and 
6180.74 may be ordered from the labora-
tory specified in appendix B to this 
part; the forms are also provided to 
railroads free of charge in the shipping 
kit. (See paragraph (c) of this section.) 

(c) Shipping kit. (1) FRA and the lab-
oratory designated in appendix B to 
this part make available for purchase a 
limited number of standard shipping 
kits for the purpose of routine handling 
of toxicological specimens under this 
subpart. Whenever possible, specimens 
must be placed in the shipping kit pre-
pared for shipment according to the in-
structions provided in the kit and Ap-
pendix C to this part. 

(2) Kits may be ordered directly from 
the laboratory designated in Appendix 
B to this part. 

(3) FRA maintains a limited number 
of kits at its field offices. A Class III 
railroad may utilize kits in FRA’s pos-
session, rather than maintaining such 
kits on its property. 

(d) Shipment. Specimens must be 
shipped as soon as possible by pre-paid 
air express or air freight (or other 
means adequate to ensure delivery 
within twenty-four (24) hours from 
time of shipment) to the laboratory 
designated in appendix B to this part. 
Where express courier pickup is avail-
able, the railroad must request the 
medical facility to transfer the sealed 
toxicology kit directly to the express 
courier for transportation. If courier 
pickup is not available at the medical 
facility where the specimens are col-
lected or for any other reason prompt 
transfer by the medical facility cannot 
be assured, the railroad must promptly 
transport the sealed shipping kit hold-
ing the specimens to the most expedi-
tious point of shipment via air express, 
air freight or equivalent means. The 
railroad must maintain and document 
secure chain of custody of the kit from 
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release by the medical facility to deliv-
ery for transportation, as described in 
appendix C to this part. 

§ 219.206 FRA access to breath test re-
sults. 

Documentation of breath test results 
must be made available to FRA con-
sistent with the requirements of this 
subpart, and the technical specifica-
tions set forth in appendix C to this 
part. 

§ 219.207 Fatality. 
(a) In the case of an employee fatal-

ity in an accident or incident described 
in § 219.201, body fluid and/or tissue 
specimens must be obtained from the 
remains of the employee for toxi-
cological testing. To ensure that speci-
mens are timely collected, the railroad 
must immediately notify the appro-
priate local authority (such as a cor-
oner or medical examiner) of the fatal-
ity and the requirements of this sub-
part, making available the shipping kit 
and requesting the local authority to 
assist in obtaining the necessary body 
fluid or tissue specimens. The railroad 
must also seek the assistance of the 
custodian of the remains, if a person 
other than the local authority. 

(b) If the local authority or custodian 
of the remains declines to cooperate in 
obtaining the necessary specimens, the 
railroad must immediately notify the 
duty officer at the National Response 
Center (NRC) at (800) 424–8801 or (800) 
424–8802 by providing the following in-
formation: 

(1) Date and location of the accident 
or incident; 

(2) Railroad; 
(3) Name of the deceased; 
(4) Name and telephone number of 

custodian of the remains; and 
(5) Name and telephone number of 

local authority contacted. 
(c) A coroner, medical examiner, pa-

thologist, Aviation Medical Examiner, 
or other qualified professional is au-
thorized to remove the required body 
fluid and/or tissue specimens from the 
remains on request of the railroad or 
FRA pursuant to this part; and, in so 
acting, such person is the delegate of 
the FRA Administrator under sections 
20107 and 20108 of title 49, United States 
Code (but not the agent of the Sec-

retary for purposes of the Federal Tort 
Claims Act (chapter 171 of title 28, 
United States Code). Such qualified 
professional may rely upon the rep-
resentations of the railroad or FRA 
representative with respect to the oc-
currence of the event requiring that 
toxicological tests be conducted and 
the coverage of the deceased employee 
under this part. 

(d) Appendix C to this part specifies 
body fluid and tissue specimens re-
quired for toxicological analysis in the 
case of a fatality. 

§ 219.209 Reports of tests and refusals. 
(a)(1) A railroad that has experienced 

one or more events for which speci-
mens were obtained must provide 
prompt telephonic notification summa-
rizing such events. Notification must 
immediately be provided to the duty 
officer at the National Response Center 
(NRC) at (800) 424–8802 and to the Office 
of Safety, FRA, at (202) 493–6313. 

(2) Each telephonic report must con-
tain: 

(i) Name of railroad; 
(ii) Name, title and telephone num-

ber of person making the report; 
(iii) Time, date and location of the 

accident/incident; 
(iv) Brief summary of the cir-

cumstances of the accident/incident, 
including basis for testing; and 

(v) Number, names and occupations 
of employees tested. 

(b) If the railroad is unable, as a re-
sult of non-cooperation of an employee 
or for any other reason, to obtain a 
specimen and cause it to be provided to 
FRA as required by this subpart, the 
railroad must make a concise narrative 
report of the reason for such failure 
and, if appropriate, any action taken in 
response to the cause of such failure. 
This report must be appended to the re-
port of the accident/incident required 
to be submitted under part 225 of this 
chapter. 

(c) If a test required by this section is 
not administered within four hours fol-
lowing the accident or incident, the 
railroad must prepare and maintain on 
file a record stating the reasons the 
test was not promptly administered. 
Records must be submitted to FRA 
upon request of the FRA Associate Ad-
ministrator for Safety. 
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§ 219.211 Analysis and follow-up. 
(a) The laboratory designated in ap-

pendix B to this part undertakes 
prompt analysis of specimens provided 
under this subpart, consistent with the 
need to develop all relevant informa-
tion and produce a complete report. 
Specimens are analyzed for alcohol and 
controlled substances specified by FRA 
under protocols specified by FRA, sum-
marized in appendix C to this part, 
which have been submitted to Health 
and Human Services for acceptance. 
Specimens may be analyzed for other 
impairing substances specified by FRA 
as necessary to the particular accident 
investigation. 

(b) Results of post-accident toxi-
cological testing under this subpart are 
reported to the railroad’s Medical Re-
view Officer and the employee. The 
MRO and the railroad must treat the 
test results and any information con-
cerning medical use or administration 
of drugs provided under this subpart in 
the same confidential manner as if sub-
ject to subpart H of this part, except 
where publicly disclosed by FRA or the 
National Transportation Safety Board. 

(c) With respect to a surviving em-
ployee, a test reported as positive for 
alcohol or a controlled substance by 
the designated laboratory must be re-
viewed by the railroad’s Medical Re-
view Officer with respect to any claim 
of use or administration of medications 
(consistent with § 219.103) that could ac-
count for the laboratory findings. The 
Medical Review Officer must promptly 
report the results of each review to the 
Associate Administrator for Safety, 
FRA, Washington, DC 20590. Such re-
port must be in writing and must ref-
erence the employing railroad, acci-
dent/incident date, and location, and 
the envelope must be marked ‘‘AD-
MINISTRATIVELY CONFIDENTIAL: 
ATTENTION ALCOHOL/DRUG PRO-
GRAM MANAGER.’’ The report must 
state whether the MRO reported the 
test result to the employing railroad as 
positive or negative and the basis of 
any determination that analytes de-
tected by the laboratory derived from 
authorized use (including a statement 
of the compound prescribed, dosage/fre-
quency, and any restrictions imposed 
by the authorized medical practi-
tioner). Unless specifically requested 

by FRA in writing, the Medical Review 
Officer may not disclose to FRA the 
underlying physical condition for 
which any medication was authorized 
or administered. The FRA is not bound 
by the railroad Medical Review Offi-
cer’s determination, but that deter-
mination will be considered by FRA in 
relation to the accident/incident inves-
tigation and with respect to any en-
forcement action under consideration. 

(d) To the extent permitted by law, 
FRA treats test results indicating med-
ical use of controlled substances con-
sistent with § 219.103 (and other infor-
mation concerning medically author-
ized drug use or administration pro-
vided incident to such testing) as ad-
ministratively confidential and with-
holds public disclosure, except where it 
is necessary to consider this informa-
tion in an accident investigation in re-
lation to determination of probable 
cause. (However, as further provided in 
this section, FRA may provide results 
of testing under this subpart and sup-
porting documentation to the National 
Transportation Safety Board.) 

(e) An employee may respond in writ-
ing to the results of the test prior to 
the preparation of any final investiga-
tion report concerning the accident or 
incident. An employee wishing to re-
spond may do so by letter addressed to 
the Alcohol/Drug Program Manager, 
Office of Safety, FRA, 1200 New Jersey 
Avenue, SE., Washington, DC 20590 
within 45 days of receipt of the test re-
sults. Any such submission must refer 
to the accident date, railroad and loca-
tion, must state the position occupied 
by the employee on the date of the ac-
cident/incident, and must identify any 
information contained therein that the 
employee requests be withheld from 
public disclosure on grounds of per-
sonal privacy (but the decision whether 
to honor such request will be made by 
the FRA on the basis of controlling 
law). 

(f)(1) The toxicology report may con-
tain a statement of pharmacological 
significance to assist FRA and other 
parties in understanding the data re-
ported. No such statement may be con-
strued as a finding of probable cause in 
the accident or incident. 

(2) The toxicology report is a part of 
the report of the accident/incident and 
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therefore subject to the limitation of 49 
U.S.C. 20903 (prohibiting use of the re-
port for any purpose in a civil action 
for damages resulting from a matter 
mentioned in the report). 

(g)(1) It is in the public interest to 
ensure that any railroad disciplinary 
actions that may result from accidents 
and incidents for which testing is re-
quired under this subpart are disposed 
of on the basis of the most complete 
and reliable information available so 
that responsive action will be appro-
priate. Therefore, during the interval 
between an accident or incident and 
the date that the railroad receives no-
tification of the results of the toxi-
cological analysis, any provision of col-
lective bargaining agreements estab-
lishing maximum periods for charging 
employees with rule violations, or for 
holding an investigation, may not be 
deemed to run as to any offense involv-
ing the accident or incident (i.e., such 
periods must be tolled). 

(2) This provision may not be con-
strued to excuse the railroad from any 
obligation to timely charge an em-
ployee (or provide other actual notice) 
where the railroad obtains sufficient 
information relating to alcohol or drug 
use, impairment or possession or other 
rule violations prior to the receipt to 
toxicological analysis. 

(3) This provision does not authorize 
holding any employee out of service 
pending receipt of toxicological anal-
ysis; nor does it restrict a railroad 
from taking such action in an appro-
priate case. 

(h) Except as provided in § 219.201 
(with respect to non-qualifying events), 
each specimen (including each split 
specimen) provided under this subpart 
is retained for not less than three 
months following the date of the acci-
dent or incident (two years from the 
date of the accident or incident in the 
case of a specimen testing positive for 
alcohol or a controlled substance). 
Post-mortem specimens may be made 
available to the National Transpor-
tation Safety Board (on request). 

(i) An employee (donor) may, within 
60 days of the date of the toxicology re-
port, request that his or her split speci-
men be tested by the designated lab-
oratory or by another laboratory cer-
tified by Health and Human Services 

under that Department’s Guidelines for 
Federal Workplace Drug Testing Pro-
grams that has available an appro-
priate, validated assay for the fluid and 
compound declared positive. Since 
some analytes may deteriorate during 
storage, detected levels of the com-
pound shall, as technically appropriate, 
be reported and considered corrobora-
tive of the original test result. Any re-
quest for a retest shall be in writing, 
specify the railroad, accident date and 
location, be signed by the employee/ 
donor, be addressed to the Associate 
Administrator for Safety, Federal Rail-
road Administration, Washington, DC 
20590, and be designated ‘‘ADMINIS-
TRATIVELY CONFIDENTIAL: AT-
TENTION ALCOHOL/DRUG PROGRAM 
MANAGER.’’ The expense of any em-
ployee-requested split specimen test at 
a laboratory other than the laboratory 
designated under this subpart shall be 
borne by the employee. 

[66 FR 41973, Aug. 9, 2001, as amended at 74 
FR 25172, May 27, 2009] 

§ 219.213 Unlawful refusals; con-
sequences. 

(a) Disqualification. An employee who 
refuses to cooperate in providing 
breath, blood or urine specimens fol-
lowing an accident or incident speci-
fied in this subpart must be withdrawn 
from covered service and must be 
deemed disqualified for covered service 
for a period of nine (9) months in ac-
cordance with the conditions specified 
in § 219.107. 

(b) Procedures. Prior to or upon with-
drawing the employee from covered 
service under this section, the railroad 
must provide notice of the reason for 
this action and an opportunity for 
hearing before a presiding officer other 
than the charging official. The em-
ployee is entitled to the procedural 
protection set out in § 219.104(d). 

(c) Subject of hearing. The hearing re-
quired by this section must determine 
whether the employee refused to sub-
mit to testing, having been requested 
to submit, under authority of this sub-
part, by a representative of the rail-
road. In determining whether a dis-
qualification is required, the hearing 
official shall, as appropriate, also con-
sider the following: 
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(1) Whether the railroad made a good 
faith determination, based on reason-
able inquiry, that the accident or inci-
dent was within the mandatory testing 
requirements of this subpart; and 

(2) In a case where a blood test was 
refused on the ground it would be in-
consistent with the employee’s health, 
whether such refusal was made in good 
faith and based on medical advice. 

Subpart D—Testing for Cause 
§ 219.300 Mandatory reasonable sus-

picion testing. 
(a) Requirements. (1) A railroad must 

require a covered employee to submit 
to an alcohol test when the railroad 
has reasonable suspicion to believe 
that the employee has violated any 
prohibition of subpart B of this part 
concerning use of alcohol. The rail-
road’s determination that reasonable 
suspicion exists to require the covered 
employee to undergo an alcohol test 
must be based on specific, contempora-
neous, articulable observations con-
cerning the appearance, behavior, 
speech or body odors of the employee. 

(2) A railroad must require a covered 
employee to submit to a drug test 
when the railroad has reasonable sus-
picion to believe that the employee has 
violated the prohibitions of subpart B 
of this part concerning use of con-
trolled substances. The railroad’s de-
termination that reasonable suspicion 
exists to require the covered employee 
to undergo a drug test must be based 
on specific, contemporaneous, 
articulable observations concerning 
the appearance, behavior, speech or 
body odors of the employee. Such ob-
servations may include indications of 
the chronic and withdrawal effects of 
drugs. 

(b)(1) With respect to an alcohol test, 
the required observations must be 
made by a supervisor trained in accord-
ance with § 219.11(g). The supervisor 
who makes the determination that rea-
sonable suspicion exists may not con-
duct testing on that employee. 

(2) With respect to a drug test, the 
required observations must be made by 
two supervisors, at least one of whom 
is trained in accordance with § 219.11(g). 

(c) Nothing in this section may be 
construed to require the conduct of al-

cohol testing or drug testing when the 
employee is apparently in need of im-
mediate medical attention. 

(d)(1) If a test required by this sec-
tion is not administered within two 
hours following the determination 
under this section, the railroad must 
prepare and maintain on file a record 
stating the reasons the test was not 
properly administered. If a test re-
quired by this section is not adminis-
tered within eight hours of the deter-
mination under this section, the rail-
road must cease attempts to admin-
ister an alcohol test and must state in 
the record the reasons for not admin-
istering the test. Records must be sub-
mitted to FRA upon request of the 
FRA Administrator. 

(2) [Reserved] 

§ 219.301 Testing for reasonable cause. 
(a) Authorization. A railroad may, 

under the conditions specified in this 
subpart, require any covered employee, 
as a condition of employment in cov-
ered service, to cooperate in breath or 
body fluid testing, or both, to deter-
mine compliance with §§ 219.101 and 
219.102 or a railroad rule implementing 
the requirements of §§ 219.101 and 
219.102. This authority is limited to 
testing after observations or events 
that occur during duty hours (includ-
ing any period of overtime or emer-
gency service). The provisions of this 
subpart apply only when, and to the ex-
tent that, the test in question is con-
ducted in reliance upon the authority 
conferred by this section. Section 219.23 
prescribes the notice to an employee 
that is required when an employee is 
required to provide a breath or body 
fluid specimen under this part. A rail-
road may not require an employee to 
be tested under the authority of this 
subpart unless reasonable cause, as de-
fined in this section, exists with re-
spect to that employee. 

(b) For cause breath testing. In addi-
tion to reasonable suspicion as de-
scribed in § 219.300, the following cir-
cumstances constitute cause for the 
administration of alcohol tests under 
this section: 

(1) [Reserved] 
(2) Accident/incident. The employee 

has been involved in an accident or in-
cident reportable under part 225 of this 
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