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(f) Developmental agreement. Con-
sistent with national program require-
ments, the Associate Administrator 
may enter into an agreement under 
this section prior to the qualification 
of inspection personnel of the State 
under subpart C of this part. In such a 
case, the agreement shall (1) specify 
the date at which the State will as-
sume investigative and surveillance 
duties, and (2) refer to any undertaking 
by the FRA to provide training for 
State inspection personnel, including a 
schedule for the training courses that 
will be made available. 

(g) Action on request. The Associate 
Administrator responds to a request 
for agreement by entering into an 
agreement based on the request, by de-
clining the request, or by suggesting 
modifications. 

(Approved by the Office of Management and 
Budget under control number 2130–0509) 

[47 FR 41051, Sept. 16, 1982, as amended at 57 
FR 28115, June 24, 1992] 

§ 212.107 Certification. 
(a) Scope. In the event the FRA and 

the State agency do not agree on terms 
for the participation of the State under 
§ 212.105 of this part and the State wish-
es to engage in investigative and sur-
veillance activities with respect to any 
rule, regulation, order, or standard 
issued under the authority of the Fed-
eral Railroad Safety Act of 1970, the 
State shall file an annual certification 
with respect to such activities. 

(b) Content. The annual certification 
shall be filed not less than 60 days be-
fore the beginning of the Federal fiscal 
year to which it applies, shall contain 
the information required by § 212.105(e) 
of this part and, in addition, shall cer-
tify that: 

(1) The State agency has the author-
ity and capability to conduct inves-
tigative and surveillance activities 
under the requirements of this part 
with respect to each rule, regulation, 
order or standard for which certifi-
cation is submitted; and 

(2) The State agency will, at a min-
imum, conduct planned compliance in-
spections meeting the level of effort 
prescribed in the applicable appendix 
to this part. 

(c) Action on certification. The Asso-
ciate Administrator responds to the fil-

ing of an annual certification within 60 
days of its receipt by accepting it or by 
rejecting it for cause stated. 

(d) Delegation of authority. Accept-
ance of an annual certification con-
stitutes a delegation of authority to 
conduct investigative and surveillance 
activities only to the extent that the 
delegation is carried out through per-
sonnel recognized by the State and the 
FRA (pursuant to subpart C of this 
part) to be qualified to perform the 
particular investigative and surveil-
lance activities to which the personnel 
are assigned. 

(Approved by the Office of Management and 
Budget under control number 2130–0509) 

§ 212.109 Joint planning of inspec-
tions. 

Prior to the beginning of each cal-
endar year, each participating State 
applying for grant assistance under 
subpart D of this part shall develop, in 
conjunction with the FRA Regional Di-
rector of the region in which the State 
is located, an annual work plan for the 
conduct of investigative and surveil-
lance activities by the State agency. 
The plan shall include a program of in-
spections designed to monitor the com-
pliance of the railroads, shippers, and 
manufacturers operating within the 
State (or portion thereof) with applica-
ble Federal railroad safety laws and 
regulations. In the event the partici-
pating State and the FRA Regional Di-
rector cannot agree on an annual work 
plan, the Associate Administrator for 
Safety shall review the matter. 

(Approved by the Office of Management and 
Budget under control number 2130–0509) 

[57 FR 28115, June 24, 1992] 

§ 212.111 Monitoring and other inspec-
tions. 

(a) It is the policy of the FRA to 
monitor State investigative and sur-
veillance practices at the program 
level. 

(b) It is the policy of the FRA to co-
ordinate its direct inspection and in-
vestigative functions in participating 
States with the responsible State agen-
cy, providing prior advice to the States 
whenever practicable. 
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(c) The FRA may conduct such moni-
toring of State investigative and sur-
veillance practices and such other in-
spection and investigation as may be 
necessary to aid in the enforcement of 
the Federal railroad safety laws. 

§ 212.113 Program termination. 
(a) A State agency participating in 

investigative and surveillance activi-
ties by agreement or certification shall 
provide thirty (30) days notice of its in-
tent to terminate its participation. 

(b) The Administrator may, on his 
own initiative, terminate the partici-
pation of a State agency if, after at 
least thirty (30) days notice an oppor-
tunity for oral hearing under section 
553 of title 5 U.S.C., the State agency 
does not establish that it has complied 
and is complying with: 

(1) The requirements of this part; 
(2) Relevant directives, enforcement 

manuals, and written interpretations 
of law and regulations provided by the 
FRA for guidance of the program; and 

(3) The rule of national uniformity of 
laws, rules, regulations, orders, and 
standards relating to railroad safety as 
expressed in section 205 of the Federal 
Railroad Safety Act of 1970 (45 U.S.C. 
434). 

§ 212.115 Enforcement actions. 
(a) Except as provided in paragraph 

(b) of this section, the FRA reserves ex-
clusive authority to assess and com-
promise penalties, to issue emergency 
orders and compliance orders, institute 
or cause to be instituted actions for 
collection of civil penalties or for in-
junctive relief, and to commence any 
and all other enforcement actions 
under the Federal railroad safety laws. 

(b)(1) Section 207(a) of the Federal 
Railroad Safety Act of 1970, as amend-
ed (45 U.S.C. 436(a)), authorizes a par-
ticipating State to bring an action for 
assessment and collection of a civil 
penalty in a Federal district court of 
proper venue, if the FRA has not acted 
on a request for civil penalty assess-
ment originated by the State, within 
sixty (60) days of receipt, by assessing 
the penalty or by determining in writ-
ing that no violation occurred. 

(2) Section 207(b) of the Federal Rail-
road Safety Act of 1970, as amended (45 
U.S.C. 436(b)), authorizes a partici-

pating State to bring an action for in-
junctive relief in a Federal district 
court of proper venue, if the FRA has 
not acted on a request to initiate such 
an action within fifteen (15) days of re-
ceipt, by referring the matter to the 
Attorney General for litigation, by un-
dertaking other enforcement action, or 
by determining in writing that no vio-
lation has occurred. 

(3) For purposes of this paragraph, a 
request for legal action is deemed to be 
received when a legally sufficient in-
vestigative report specifying the action 
requested is received by the designated 
FRA offices. 

(c)(1) Requests for civil penalty as-
sessments and other administrative ac-
tions shall be submitted to the FRA 
Regional Director for Railroad Safety 
for the FRA region in which the State 
is located. 

(2) Requests for the institution of in-
junctive actions shall be submitted si-
multaneously to— 

(i) The FRA Regional Director for 
Railroad Safety for the FRA region in 
which the State is located and 

(ii) The Enforcement Division, Office 
of Chief Counsel, FRA, Washington, DC 
20590. 

Subpart C—State Inspection 
Personnel 

§ 212.201 General qualifications of 
State inspection personnel. 

(a) This subpart prescribes the min-
imum qualification requirements for 
State railroad safety inspectors, com-
pliance inspectors and inspector ap-
prentices. A State agency may estab-
lish more stringent or additional re-
quirements for its employees. 

(b) An inspector, compliance inspec-
tor, or apprentice inspector shall be 
recognized as qualified under this part 
by the State agency and the Associate 
Administrator prior to assuming the 
responsibilities of the position. 

(c) Each inspector, compliance in-
spectors and apprentice inspector shall 
be a bona fide employee of the State 
agency. 

(d) Each inspector, compliance in-
spector, and apprentice inspector shall 
demonstrate: 

(1) The ability to read and com-
prehend written materials such as 
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