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49 CFR Ch. II (10–1–11 Edition) § 228.409 

§ 228.409 Requirements for railroad- 
provided employee sleeping quar-
ters during interim releases and 
other periods available for rest 
within a duty tour. 

(a) If a railroad subject to this sub-
part provides sleeping quarters for the 
use of a train employee subject to this 
subpart during interim periods of re-
lease as a method of mitigating fatigue 
identified by the analysis of work 
schedules required by § 228.407(a) and 
(d), such sleeping quarters must be 
‘‘clean, safe, and sanitary,’’ and give 
the employee ‘‘an opportunity for rest 
free from the interruptions caused by 
noise under the control of the’’ railroad 
within the meaning of section 
21106(a)(1) of title 49 of the United 
States Code. 

(b) Any sleeping quarters provided by 
a railroad that are proposed as a fa-
tigue mitigation tool pursuant to 
§ 228.407(b)(1)(i), are subject to the re-
quirements of § 228.407(f), Consultation. 

§ 228.411 Training. 
(a) Individuals to be trained. Except as 

provided by paragraph (f) of this sec-
tion, each railroad subject to this sub-
part shall provide training for its em-
ployees subject to this subpart, and the 
immediate supervisors of its employees 
subject to this subpart. 

(b) Subjects to be covered. The training 
shall provide, at a minimum, informa-
tion on the following subjects that is 
based on the most current available 
scientific and medical research lit-
erature: 

(1) Physiological and human factors 
that affect fatigue, as well as strate-
gies to reduce or mitigate the effects of 
fatigue; 

(2) Opportunities for identification, 
diagnosis, and treatment of any med-
ical condition that may affect alert-
ness or fatigue, including sleep dis-
orders; 

(3) Alertness strategies, such as poli-
cies on napping, to address acute 
drowsiness and fatigue while an em-
ployee is on duty; 

(4) Opportunities to obtain restful 
sleep at lodging facilities, including 
employee sleeping quarters provided by 
the railroad; and 

(5) The effects of abrupt changes in 
rest cycles for employees. 

(c) Timing of initial training. Initial 
training shall be provided to affected 
current employees not later than De-
cember 31, 2012, and to new employees 
subject to this subpart before the em-
ployee first works a schedule subject to 
analysis under this subpart, or not 
later than December 31, 2012, whichever 
occurs later. 

(d) Timing of refresher training. (1) At 
a minimum, refresher training shall be 
provided every three calendar years. 

(2) Additional refresher training shall 
also be provided when significant 
changes are made to the railroad’s fa-
tigue mitigation plan or to the avail-
able fatigue mitigation tools applied to 
an employee’s assignment or assign-
ments at the location where he or she 
works. 

(e) Records of training. A railroad 
shall maintain a record of each em-
ployee provided training in compliance 
with this section and shall retain these 
records for three years. 

(f) Conditional exclusion. A railroad 
engaged in tourist, scenic, historic, or 
excursion rail passenger transpor-
tation, may be excluded from the re-
quirements of this section, if its train 
employees subject to this rule are as-
signed to work only schedules wholly 
within the hours of 4 a.m. and 8 p.m. on 
the same calendar day that comply 
with the provisions of § 228.405, upon 
that railroad’s submission to the Asso-
ciate Administrator of a written dec-
laration, signed by an officer of the 
railroad, indicating that the railroad 
meets the limitations established in 
this paragraph. 

§ 228.413 Compliance date for regula-
tions; exemption from compliance 
with statute. 

(a) General. Except as provided by 
paragraph (d) of this section or as pro-
vided in § 228.411, on and after April 12, 
2012, railroads subject to this subpart 
shall comply with this subpart and 
§§ 228.11(c)(1)–(2) and 228.19(c)(5)–(c)(8) 
with respect to their train employees 
who are engaged in commuter or inter-
city rail passenger transportation. 

(b) Exemption from compliance with 
statute. On and after October 15, 2011, 
railroads subject to this subpart or any 
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provision of this subpart shall be ex-
empt from complying with the provi-
sions of old section 21103 and new sec-
tion 21103 for such employees. 

(c) Definitions. In this section— 
(1) The term ‘‘new section 21103’’ 

means section 21103 of title 49, United 
States Code, as amended by the Rail 
Safety Improvement Act of 2008 (RSIA) 
effective July 16, 2009. 

(2) The term ‘‘old section 21103’’ 
means section 21103 of title 49, United 
States Code, as it was in effect on the 
day before the enactment of the RSIA. 

(d) Exceptions. (1) On and after Octo-
ber 15, 2011, railroads subject to this 
subpart shall comply with §§ 228.401, 
228.403, 228.405(a)(1), (a)(2), (b), and (c), 
and 228.409(a). 

(2) Railroads engaged in tourist, sce-
nic, historic, or excursion rail pas-
senger transportation, subject to this 
subpart, must comply with the sections 
listed in paragraph (d)(1) of this section 
on and after October 15, 2011, but are 
not required to comply with the other 
provisions of this subpart and 
§§ 228.11(c)(1)–(2) and 228.19(c)(5)–(c)(8) 
until April 12, 2013. 

APPENDIX A TO PART 228—REQUIRE-
MENTS OF THE HOURS OF SERVICE 
ACT: STATEMENT OF AGENCY POLICY 
AND INTERPRETATION 

First enacted in 1907, the Hours of Service 
Act was substantially revised in 1969 by Pub-
lic Law 91–169. Further amendments were en-
acted as part of the Federal Railroad Safety 
Authorization Act of 1976, Public Law 94–348 
and by the Rail Safety Improvement Act of 
1988, Public Law 100–342. The purpose of the 
law is ‘‘to promote the safety of employees 
and travelers upon railroads by limiting the 
hours of service of employees * * *.’’ This ap-
pendix is designed to explain the effect of the 
law in commonly-encountered situations. 

The Act governs the maximum work hours 
of employees engaged in one or more of the 
basic categories of covered service treated 
below. If an individual performs more than 
one kind of covered service during a tour of 
duty, then the most restrictive of the appli-
cable limitations control. 

The act applies to any railroad, as that 
term is defined in 45 U.S.C. 431(e). It governs 
the carrier’s operations over its own railroad 
and all lines of road which it uses. 

TRAIN AND ENGINE SERVICE 

Covered Service. Train or engine service re-
fers to the actual assembling or operation of 
trains. Employees who perform this type of 

service commonly include locomotive engi-
neers, firemen, conductors, trainmen, 
switchmen, switchtenders (unless their du-
ties come under the provisions of section 3) 
and hostlers. With the passage of the 1976 
amendments, both inside and outside hos-
tlers are considered to be connected with the 
movement of trains. Previously, only outside 
hostlers were covered. Any other employee 
who is actually engaged in or connected with 
the movement of any train is also covered, 
regardless of his job title. 

Limitations on Hours. The Act establishes 
two limitations on hours of service. First, no 
employee engaged in train or engine service 
may be required or permitted to work in ex-
cess of twelve consecutive hours. After work-
ing a full twelve consecutive hours, an em-
ployee must be given at least ten consecu-
tive hours off duty before being permitted to 
return to work. 

Second, no employee engaged in train or 
engine service may be required or permitted 
to continue on duty or go on duty unless he 
has had at least eight consecutive hours off 
duty within the preceding twenty-four hours. 
This latter limitation, when read in conjunc-
tion with the requirements with respect to 
computation of duty time (discussed below) 
results in several conclusions: 

(1) When an employee’s work tour is bro-
ken or interrupted by a valid period of in-
terim release (4 hours or more at a des-
ignated terminal), he may return to duty for 
the balance of the total 12-hour work tour 
during a 24-hour period. 

(2) After completing the 12 hours of broken 
duty, or at the end of the 24-hour period, 
whichever occurs first, the employee may 
not be required or permitted to continue on 
duty or to go on duty until he has had at 
least 8 consecutive hours off duty. 

(3) The 24-hour period referred to in para-
graphs 1 and 2 above shall begin upon the 
commencement of a work tour by the em-
ployee immediately after his having received 
a statutory off-duty period of 8 or 10 hours as 
appropriate. 

Duty time and effective periods of release. On- 
duty time commences when an employee re-
ports at the time and place specified by the 
railroad and terminates when the employee 
is finally released of all responsibilities. 
(Time spent in deadhead transportation to a 
duty assignment is also counted as time on 
duty. See discussion below.) Any period 
available for rest that is of four or more 
hours and is at a designated terminal is off- 
duty time. All other periods available for 
rest must be counted as time on duty under 
the law, regardless of their duration. 

The term ‘‘designated terminal’’ means a 
terminal (1) which is designated in or under 
a collective bargaining agreement as the 
‘‘home’’ or ‘‘away-from-home’’ terminal for a 
particular crew assignment and (2) which has 
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