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to have basic safety management controls 
for that individual factor. 

(3) For paragraph IV (k)(1)(vi) of this ap-
pendix, if the recordable accident rate is 
greater than 1.7 recordable accidents per 
million miles for an urban carrier (1.5 for all 
other carriers), the carrier is determined to 
have inadequate basic safety management 
controls. 

(l) Notwithstanding FMCSA verification of 
the items listed in paragraphs III (a)(1) 
through (5) of this appendix, if the safety 
audit determines the carrier has inadequate 
basic safety management controls in at least 
three separate factors described in paragraph 
III of this appendix, the carrier’s application 
for new entrant registration will be denied. 
For example, FMCSA evaluates a carrier 
finding: 

(1) One instance of noncompliance with a 
critical regulation in part 387 scoring one 
point for Factor 1; 

(2) Two instances of noncompliance with 
acute regulations in part 382 scoring three 
points for Factor 2; 

(3) Three instances of noncompliance with 
critical regulations in part 396 scoring three 
points for Factor 4; and 

(4) Three instances of noncompliance with 
acute regulations in parts 171 and 397 scoring 
four and one-half (4.5) points for Factor 5. 

Under this example, the carrier will not re-
ceive new entrant registration because it 
scored three or more points for Factors 2, 4, 
and 5 and FMCSA determined the carrier had 
inadequate basic safety management con-
trols in at least three separate factors. 

Subpart I—Safety Monitoring Sys-
tem for Non-North American 
Carriers 

SOURCE: 73 FR 76494, Dec. 16, 2008, unless 
otherwise noted. 

§ 385.701 Definitions. 
The following definitions apply to 

this subpart: 
Compliance review means a compli-

ance review as defined in § 385.3 of this 
part. 

New entrant registration means the 
provisional registration under subpart 
H of this part that FMCSA grants to a 
non-North America-domiciled motor 
carrier to provide interstate transpor-
tation within the United States. It will 
be revoked if the registrant is not as-
signed a Satisfactory safety rating fol-
lowing a compliance review conducted 
during the safety monitoring period es-
tablished in this subpart. 

Non-North America-domiciled motor 
carrier means a motor carrier of prop-
erty or passengers whose principal 
place of business is located in a coun-
try other than the United States, Can-
ada or Mexico. 

§ 385.703 Safety monitoring system. 

(a) General. Each non-North America- 
domiciled carrier new entrant will be 
subject to an oversight program to 
monitor its compliance with applicable 
Federal Motor Carrier Safety Regula-
tions (FMCSRs), Federal Motor Vehicle 
Safety Standards (FMVSSs), and Haz-
ardous Materials Regulations (HMRs). 

(b) Roadside monitoring. Each non- 
North America-domiciled carrier new 
entrant will be subject to intensified 
monitoring through frequent roadside 
inspections. 

(c) Safety decal. Each non-North 
America-domiciled carrier must have 
on every commercial motor vehicle it 
operates in the United States a current 
decal attesting to a satisfactory North 
American Standard Commercial Vehi-
cle inspection by a certified FMCSA or 
State inspector pursuant to 49 CFR 
350.201(k). This requirement applies 
during the new entrant operating pe-
riod and for three years after the car-
rier’s registration becomes permanent 
following removal of its new entrant 
designation. 

(d) Compliance review. FMCSA will 
conduct a compliance review on a non- 
North America-domiciled carrier with-
in 18 months after FMCSA issues the 
carrier a USDOT Number. 

§ 385.705 Expedited action. 

(a) A non-North America-domiciled 
motor carrier committing any of the 
following actions identified through 
roadside inspections, or by any other 
means, may be subjected to an expe-
dited compliance review, or may be re-
quired to submit a written response 
demonstrating corrective action: 

(1) Using a driver not possessing, or 
operating without, a valid CDL, Cana-
dian Commercial Driver’s License, or 
Mexican Licencia Federal de Con-
ductor. An invalid commercial driver’s 
license includes one that is falsified, 
revoked, expired, or missing a required 
endorsement. 
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(2) Operating a vehicle placed out of 
service for violations of the Federal 
Motor Carrier Safety Regulations with-
out taking the necessary corrective ac-
tion. 

(3) Being involved in, through action 
or omission, a hazardous materials re-
portable incident, as described under 49 
CFR 171.15 or 171.16, within the United 
States involving— 

(i) A highway route controlled quan-
tity of certain radioactive materials 
(Class 7). 

(ii) Any quantity of certain explo-
sives (Class 1, Division 1.1, 1.2, or 1.3). 

(iii) Any quantity of certain poison 
inhalation hazard materials (Zone A or 
B). 

(4) Being involved in, through action 
or omission, two or more hazardous 
materials reportable incidents, as de-
scribed under 49 CFR 171.15 or 171.16, 
occurring within the United States and 
involving any hazardous material not 
listed in paragraph (a)(3) of this sec-
tion. 

(5) Using a driver who tests positive 
for controlled substances or alcohol or 
who refuses to submit to required con-
trolled substances or alcohol tests. 

(6) Operating within the United 
States a commercial motor vehicle 
without the levels of financial respon-
sibility required under part 387 of this 
subchapter. 

(7) Having a driver or vehicle out-of- 
service rate of 50 percent or more based 
upon at least three inspections occur-
ring within a consecutive 90-day pe-
riod. 

(b) Failure to respond to an Agency 
demand for a written response dem-
onstrating corrective action within 30 
days will result in the suspension of 
the carrier’s new entrant registration 
until the required showing of correc-
tive action is submitted to the FMCSA. 

(c) A satisfactory response to a writ-
ten demand for corrective action does 
not excuse a carrier from the require-
ment that it undergo a compliance re-
view during the new entrant registra-
tion period. 

§ 385.707 The compliance review. 
(a) The criteria used in a compliance 

review to determine whether a non- 
North America-domiciled new entrant 
exercises the necessary basic safety 

management controls are specified in 
appendix B to this part. 

(b) Satisfactory Rating. If FMCSA as-
signs a non-North America-domiciled 
carrier a Satisfactory rating following 
a compliance review conducted under 
this subpart, FMCSA will provide the 
carrier written notice as soon as prac-
ticable, but not later than 45 days after 
the completion of the compliance re-
view. The carrier’s registration will re-
main in provisional status and its on- 
highway performance will continue to 
be closely monitored for the remainder 
of the 18-month new entrant registra-
tion period. 

(c) Conditional Rating. If FMCSA as-
signs a non-North America-domiciled 
carrier a Conditional rating following a 
compliance review conducted under 
this subpart, it will initiate a revoca-
tion proceeding in accordance with 
§ 385.709 of this subpart. The carrier’s 
new entrant registration will not be 
suspended prior to the conclusion of 
the revocation proceeding. 

(d) Unsatisfactory Rating. If FMCSA 
assigns a non-North America-domiciled 
carrier an Unsatisfactory rating fol-
lowing a compliance review conducted 
under this subpart, it will initiate a 
suspension and revocation proceeding 
in accordance with § 385.709 of this sub-
part. 

§ 385.709 Suspension and revocation of 
non-North America-domiciled car-
rier registration. 

(a) If a carrier is assigned an ‘‘Unsat-
isfactory’’ safety rating following a 
compliance review conducted under 
this subpart, FMCSA will provide the 
carrier written notice, as soon as prac-
ticable, that its registration will be 
suspended effective 15 days from the 
service date of the notice unless the 
carrier demonstrates, within 10 days of 
the service date of the notice, that the 
compliance review contains material 
error. 

(b) For purposes of this section, ma-
terial error is a mistake or series of 
mistakes that resulted in an erroneous 
safety rating. 

(c) If the carrier demonstrates that 
the compliance review contained mate-
rial error, its new entrant registration 
will not be suspended. If the carrier 
fails to show a material error in the 
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compliance review, FMCSA will issue 
an Order: 

(1) Suspending the carrier’s new en-
trant registration and requiring it to 
immediately cease all further oper-
ations in the United States; and 

(2) Notifying the carrier that its new 
entrant registration will be revoked 
unless it presents evidence of necessary 
corrective action within 30 days from 
the service date of the Order. 

(d) If a carrier is assigned a ‘‘Condi-
tional’’ rating following a compliance 
review conducted under this subpart, 
the provisions of paragraphs (a) 
through (c) of this section will apply, 
except that its new entrant registra-
tion will not be suspended under para-
graph (c)(1) of this section. 

(e) If a carrier subject to this subpart 
fails to provide the necessary docu-
ments for a compliance review upon 
reasonable request, or fails to submit 
evidence of the necessary corrective 
action as required by § 385.705 of this 
subpart, FMCSA will provide the car-
rier with written notice, as soon as 
practicable, that its new entrant reg-
istration will be suspended 15 days 
from the service date of the notice un-
less it provides all necessary docu-
ments or information. This suspension 
will remain in effect until the nec-
essary documents or information is 
produced and: 

(1) The carrier is rated Satisfactory 
after a compliance review; or 

(2) FMCSA determines, following re-
view of the carrier’s response to a de-
mand for corrective action under 
§ 385.705, that the carrier has taken the 
necessary corrective action. 

(f) If a carrier commits any of the ac-
tions specified in § 385.705(a) of this sub-
part after the removal of a suspension 
issued under this section, the suspen-
sion will be automatically reinstated. 
FMCSA will issue an Order requiring 
the carrier to cease further operations 
in the United States and demonstrate, 
within 15 days from the service date of 
the Order, that it did not commit the 
alleged action(s). If the carrier fails to 
demonstrate that it did not commit 
the action(s), FMCSA will issue an 
Order revoking its new entrant reg-
istration. 

(g) If FMCSA receives credible evi-
dence that a carrier has operated in 

violation of a suspension order issued 
under this section, it will issue an 
Order requiring the carrier to show 
cause, within 10 days of the service 
date of the Order, why its new entrant 
registration should not be revoked. If 
the carrier fails to make the necessary 
showing, FMCSA will revoke its reg-
istration. 

(h) If a non-North America-domiciled 
motor carrier operates a commercial 
motor vehicle in violation of a suspen-
sion or out-of-service order, it is sub-
ject to the penalty provisions in 49 
U.S.C. 521(b)(2)(A), as adjusted by infla-
tion, not to exceed amounts for each 
offense under part 386, Appendix B of 
this subchapter. 

(i) Notwithstanding any provision of 
this subpart, a carrier subject to this 
subpart is also subject to the suspen-
sion and revocation provisions of 49 
U.S.C. 13905 for repeated violations of 
DOT regulations governing its motor 
carrier operations. 

§ 385.711 Administrative review. 

(a) A non-North America-domiciled 
motor carrier may request FMCSA to 
conduct an administrative review if it 
believes FMCSA has committed an 
error in assigning a safety rating or 
suspending or revoking the carrier’s 
new entrant registration under this 
subpart. 

(b) The carrier must submit its re-
quest in writing, in English, to the As-
sociate Administrator for Enforcement 
and Program Delivery, Federal Motor 
Carrier Safety Administration, 1200 
New Jersey Avenue, SE., Washington 
DC 20590. 

(c) The carrier’s request must explain 
the error it believes FMCSA com-
mitted in assigning the safety rating or 
suspending or revoking the carrier’s 
new entrant registration and include 
any information or documents that 
support its argument. 

(d) FMCSA will complete its adminis-
trative review no later than 10 days 
after the carrier submits its request for 
review. The Associate Administrator’s 
decision will constitute the final Agen-
cy action. 
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§ 385.713 Reapplying for new entrant 
registration. 

(a) A non-North America-domiciled 
motor carrier whose provisional new 
entrant registration has been revoked 
may reapply for new entrant registra-
tion no sooner than 30 days after the 
date of revocation. 

(b) If the provisional new entrant 
registration was revoked because the 
new entrant failed to receive a Satis-
factory rating after undergoing a com-
pliance review, the new entrant must 
do all of the following: 

(1) Submit an updated MCS–150. 
(2) Submit evidence that it has cor-

rected the deficiencies that resulted in 
revocation of its registration and will 
otherwise ensure that it will have basic 
safety management controls in effect. 

(3) Successfully complete a pre-au-
thorization safety audit in accordance 
with § 385.607(c) of this part. 

(4) Begin the 18-month new entrant 
monitoring cycle again as of the date 
the re-filed application is approved. 

(c) If the provisional new entrant reg-
istration was revoked because FMCSA 
found that the new entrant had failed 
to submit to a compliance review, it 
must do all of the following: 

(1) Submit an updated MCS–150. 
(2) Successfully complete a pre-au-

thorization safety audit in accordance 
with § 385.607(c) of this Part. 

(3) Begin the 18-month new entrant 
monitoring cycle again as of the date 
the re-filed application is approved. 

(4) Submit to a compliance review 
upon request. 

(d) If the new entrant is a for-hire 
carrier subject to the registration pro-
visions under 49 U.S.C. 13901 and also 
has had its operating authority re-
voked, it must re-apply for operating 
authority as set forth in part 365 of this 
subchapter. 

§ 385.715 Duration of safety moni-
toring system. 

(a) Each non-North America-domi-
ciled carrier subject to this subpart 
will remain in the safety monitoring 
system for at least 18 months from the 
date FMCSA issues its new entrant 
registration, except as provided in 
paragraphs (c) and (d) of this section. 

(b) If, at the end of this 18-month pe-
riod, the carrier’s most recent safety 

rating was Satisfactory and no addi-
tional enforcement or safety improve-
ment actions are pending under this 
subpart, the non-North America-domi-
ciled carrier’s new entrant registration 
will become permanent. 

(c) If, at the end of this 18-month pe-
riod, FMCSA has not been able to con-
duct a compliance review, the carrier 
will remain in the safety monitoring 
system until a compliance review is 
conducted. If the results of the compli-
ance review are satisfactory, the car-
rier’s new entrant registration will be-
come permanent. 

(d) If, at the end of this 18-month pe-
riod, the carrier’s new entrant registra-
tion is suspended under § 385.709(a) of 
this subpart, the carrier will remain in 
the safety monitoring system until 
FMCSA either: 

(1) Determines that the carrier has 
taken corrective action; or 

(2) Completes measures to revoke the 
carrier’s new entrant registration 
under § 385.709(c) of this subpart. 

§ 385.717 Applicability of safety fitness 
and enforcement procedures. 

At all times during which a non- 
North America-domiciled motor car-
rier is subject to the safety monitoring 
system in this subpart, it is also sub-
ject to the general safety fitness proce-
dures established in subpart A of this 
part and to compliance and enforce-
ment procedures applicable to all car-
riers regulated by the FMCSA. 

Subpart J—Remedial Directives 

SOURCE: 75 FR 17241, Apr. 5, 2010, unless 
otherwise noted. 

§ 385.801 Purpose and scope. 
(a) This subpart establishes proce-

dures for FMCSA’s issuance of notices 
of remedial directives and proposed de-
terminations of unfitness. 

(b) This subpart establishes the cir-
cumstances under which FMCSA will 
direct motor carriers (including owner- 
operators leased to motor carriers, re-
gardless of whether the owner-operator 
has separate operating authority under 
part 365), in accordance with § 385.1(a), 
to install electronic on-board recorders 
(EOBRs) in their commercial motor ve-
hicles as a remedy for threshold rate 
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