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the violations cited in the Notice of 
Claim or notice of violation. 

(3) A settlement agreement accepted 
and approved by the Assistant Admin-
istrator or Administrative Law Judge 
is a Final Agency Order which is bind-
ing on all parties according to its 
terms. Consent to a settlement agree-
ment which has not yet been approved 
by the Assistant Administrator or Ad-
ministrative Law Judge may not be 
withdrawn for a period of 30 days. 

(b) Civil penalty proceedings not before 
agency decisionmaker. When the parties 
have agreed to a settlement at any 
time prior to the case coming before 
the Agency decisionmaker, the parties 
may execute an appropriate agreement 
for disposing of the case. The agree-
ment does not require approval by the 
Agency decisionmaker. The agreement 
becomes the Final Agency Order upon 
execution by the Field Administrator 
or his/her designee. 

(c) Civil penalty proceedings before 
agency decisionmaker. When a respond-
ent has agreed to a settlement of a 
civil penalty before a Final Agency 
Order has been issued, the parties may 
execute an appropriate agreement for 
disposal of the case by consent for the 
consideration of the Assistant Admin-
istrator. The agreement is filed with 
the Assistant Administrator, who may 
accept it, reject it and direct that pro-
ceedings in the case continue, or take 
such other action as he/she deems ap-
propriate. If the Assistant Adminis-
trator accepts the agreement, he/she 
shall enter an order in accordance with 
its terms. The settlement agreement 
becomes the Final Agency Order as of 
the date the Assistant Administrator 
enters an order accepting the settle-
ment agreement. 

(d) Civil penalty proceedings before Ad-
ministrative Law Judge (ALJ). When a re-
spondent has agreed to a settlement of 
a civil penalty before the hearing is 
concluded, the parties may execute an 
appropriate agreement for disposing of 
the case by consent for the consider-
ation of the ALJ. The agreement is 
filed with the ALJ who may accept it, 
reject it, and direct that proceedings in 
the case continue, or take such other 
action as he/she deems appropriate. If 
the ALJ accepts the agreement, he/she 
shall enter an order in accordance with 

its terms. The settlement agreement 
becomes the Final Agency Order as per 
§ 386.61. 

(e) Civil penalty proceedings before 
Hearing Officer. When a respondent has 
agreed to a settlement of a civil pen-
alty before the hearing is concluded, 
the parties may execute an appropriate 
agreement for disposal of the case for 
the consideration of the Hearing Offi-
cer. The agreement is filed with the 
Hearing Officer, who, within 20 days of 
receipt, will make a report and rec-
ommendation to the Assistant Admin-
istrator who may accept it, reject it, 
and direct that proceedings in the case 
continue, or take such other action as 
he/she deems appropriate. If the Assist-
ant Administrator accepts the agree-
ment, he/she will enter an order in ac-
cordance with its terms. The settle-
ment agreement becomes the Final 
Agency Order as of the date the Assist-
ant Administrator enters an order ac-
cepting the settlement agreement. 

[70 FR 28482, May 18, 2005] 

Subpart D—General Rules and 
Hearings 

§ 386.31 Official notice. 
Upon notification to all parties, the 

Assistant Administrator or Adminis-
trative Law Judge may take official 
notice of any fact or document not ap-
pearing in evidence in the record. Any 
party objecting to the official notice 
must file an objection within 10 days 
after service of the notice. If a Final 
Agency Order has been issued, and the 
decision rests on a material and disput-
able fact of which the Agency decision-
maker has taken official notice, a 
party may challenge the action of offi-
cial notice in accordance with § 386.64 
of this part. 

[70 FR 28483, May 18, 2005] 

§ 386.34 Motions. 
(a) General. An application for an 

order or ruling not otherwise covered 
by these rules shall be by motion. All 
motions filed prior to the calling of the 
matter for a hearing shall be to the As-
sistant Administrator. All motions 
filed after the matter is called for hear-
ing shall be to the administrative law 
judge. 
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(b) Form. Unless made during hear-
ing, motions shall be made in writing, 
shall state with particularity the 
grounds for relief sought, and shall be 
accompanied by affidavits or other evi-
dence relied upon. 

(c) Answers. Except when a motion is 
filed during a hearing, any party may 
file an answer in support or opposition 
to a motion, accompanied by affidavits 
or other evidence relied upon. Such an-
swers shall be served within 20 days 
after the motion is served or within 
such other time as the Assistant Ad-
ministrator or administrative law 
judge may set. 

(d) Argument. Oral argument or briefs 
on a motion may be ordered by the As-
sistant Administrator or the adminis-
trative law judge. 

(e) Disposition. Motions may be ruled 
on immediately or at any other time 
specified by the administrative law 
judge or the Assistant Administrator. 

(f) Suspension of time. The pendency of 
a motion shall not affect any time lim-
its set in these rules unless expressly 
ordered by the Assistant Administrator 
or administrative law judge. 

[50 FR 40306, Oct. 2, 1985. Redesignated and 
amended at 70 FR 28483, May 18, 2005] 

§ 386.35 Motions to dismiss and mo-
tions for a more definite statement. 

(a) Motions to dismiss must be made 
within the time set for reply or peti-
tion to review, except motions to dis-
miss for lack of jurisdiction, which 
may be made at any time. 

(b) Motions for a more definite state-
ment may be made in lieu of a reply. 
The motion must point out the defects 
complained of and the details desired. 
If the motion is granted, the pleading 
complained of must be remedied within 
15 days of the granting of the motion 
or it will be stricken. If the motion is 
denied, the party who requested the 
more definite statement must file his/ 
her pleading within 10 days after the 
denial. 

[50 FR 40306, Oct. 2, 1985. Redesignated at 70 
FR 28483, May 18, 2005] 

§ 386.36 Motions for final agency 
order. 

(a) Generally. Unless otherwise pro-
vided in this section, the motion and 
answer will be governed by § 386.34. Ei-

ther party may file a motion for final 
order. The motion must be served in 
accordance with §§ 386.6 and 386.7. If the 
matter is still pending before the serv-
ice center, upon filing, the matter is of-
ficially transferred from the service 
center to the Agency decisionmaker, 
who will then preside over the matter. 

(b) Form and content. (1) Movant’s fil-
ing must contain a motion and memo-
randum of law, which may be separate 
or combined and must include all re-
sponsive pleadings, notices, and other 
filings in the case to date. 

(2) The motion for final order must 
be accompanied by written evidence in 
accordance with § 386.49. 

(3) The motion will state with par-
ticularity the grounds upon which it is 
based and the substantial matters of 
law to be argued. A Final Agency Order 
may be issued if, after reviewing the 
record in a light most favorable to the 
non-moving party, the Agency deci-
sionmaker determines no genuine issue 
exists as to any material fact. 

(c) Answer to Motion. The non-moving 
party will, within 45 days of service of 
the motion for final order, submit and 
serve a response to rebut movant’s mo-
tion. 

[70 FR 28483, May 18, 2005] 

§ 386.37 Discovery. 

(a) Parties may obtain discovery by 
one or more of the following methods: 
Depositions upon oral examination or 
written questions; written interrog-
atories; request for production of docu-
ments or other evidence for inspection 
and other purposes; physical and men-
tal examinations; and requests for ad-
mission. 

(b) Discovery may not commence 
until the matter is pending before the 
Assistant Administrator or referred to 
the Office of Hearings. 

(c) Except as otherwise provided in 
these rules, in the Administrative Pro-
cedure Act, 5 U.S.C. 551 et seq., or by 
the Assistant Administrator or Admin-
istrative Law Judge, in the absence of 
specific Agency provisions or regula-
tions, the Federal Rules of Civil Proce-
dure may serve as guidance in adminis-
trative adjudications. 

[70 FR 28483, May 18, 2005] 
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§ 386.38 Scope of discovery. 

(a) Unless otherwise limited by order 
of the Assistant Administrator or, in 
cases that have been called for a hear-
ing, the administrative law judge, in 
accordance with these rules, the par-
ties may obtain discovery regarding 
any matter, not privileged, which is 
relevant to the subject matter involved 
in the proceeding, including the exist-
ence, description, nature, custody, con-
dition, and location of any books, docu-
ments, or other tangible things and the 
identity and location of persons having 
knowledge of any discoverable matter. 

(b) It is not ground for objection that 
information sought will not be admis-
sible at the hearing if the information 
sought appears reasonably calculated 
to lead to the discovery of admissible 
evidence. 

(c) A party may obtain discovery of 
documents and tangible things other-
wise discoverable under paragraph (a) 
of this section and prepared in antici-
pation of or for the hearing by or for 
another party’s representative (includ-
ing his or her attorney, consultant, 
surety, indemnitor, insurer, or agent) 
only upon a showing that the party 
seeking discovery has substantial need 
of the materials in the preparation of 
his or her case and that he or she is un-
able without undue hardship to obtain 
the substantial equivalent of the mate-
rials by other means. In ordering dis-
covery of such materials when the re-
quired showing has been made, the As-
sistant Administrator or the adminis-
trative law judge shall protect against 
disclosure of the mental impressions, 
conclusions, opinions, or legal theories 
of an attorney or other representative 
of a party concerning the proceeding. 

§ 386.39 Protective orders. 

Upon motion by a party or other per-
son from whom discovery is sought, 
and for good cause shown, the Assist-
ant Administrator or the administra-
tive law judge, if one has been ap-
pointed, may make any order which 
justice requires to protect a party or 
person from annoyance, embarrass-
ment, oppression, or undue burden or 
expense, including one or more of the 
following: 

(a) The discovery not be had; 

(b) The discovery may be had only on 
specified terms and conditions, includ-
ing a designation of the time or place; 

(c) The discovery may be had only by 
a method of discovery other than that 
selected by the party seeking dis-
covery; 

(d) Certain matters not relevant may 
not be inquired into, or that the scope 
of discovery be limited to certain mat-
ters; 

(e) Discovery be conducted with no 
one present except persons designated 
by the Assistant Administrator or the 
administrative law judge; or 

(f) A trade secret or other confiden-
tial research, development, or commer-
cial information may not be disclosed 
or be disclosed only in a designated 
way. 

§ 386.40 Supplementation of responses. 

A party who has responded to a re-
quest for discovery with a response 
that was complete when made is under 
no duty to supplement his/her response 
to include information thereafter ac-
quired, except as follows: 

(a) A party is under a duty to supple-
ment timely his/her response with re-
spect to any question directly ad-
dressed to: 

(1) The identity and location of per-
sons having knowledge of discoverable 
matters; and 

(2) The identity of each person ex-
pected to be called as an expert witness 
at the hearing, the subject matter on 
which he or she is expected to testify 
and the substance of his or her testi-
mony. 

(b) A party is under a duty to amend 
timely a prior response if he or she 
later obtains information upon the 
basis of which: 

(1) he or she knows the response was 
incorrect when made; or 

(2) he or she knows that the response 
though correct when made is no longer 
true and the circumstances are such 
that a failure to amend the response is 
in substance a knowing concealment. 

(c) A duty to supplement responses 
may be imposed by order of the Assist-
ant Administrator or the administra-
tive law judge or agreement of the par-
ties. 
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§ 386.41 Stipulations regarding dis-
covery. 

Unless otherwise ordered, a written 
stipulation entered into by all the par-
ties and filed with the Assistant Ad-
ministrator or the administrative law 
judge, if one has been appointed, may: 

(a) Provide that depositions be taken 
before any person, at any time or 
place, upon sufficient notice, and in 
any manner, and when so taken may be 
used like other depositions, and 

(b) Modify the procedures provided by 
these rules for other methods of dis-
covery. 

§ 386.42 Written interrogatories to par-
ties. 

(a) Without leave, any party may 
serve upon any other party written in-
terrogatories to be answered by the 
party to whom the interrogatories are 
directed; or, if that party is a public or 
private corporation or partnership or 
association or governmental agency, 
by any officer or agent, who will fur-
nish the information available to that 
party. 

(b) The maximum number of inter-
rogatories served will not exceed 30, in-
cluding all subparts, unless the Assist-
ant Administrator or Administrative 
Law Judge permits a larger number on 
motion and for good cause shown. 
Other interrogatories may be added 
without leave, so long as the total 
number of approved and additional in-
terrogatories does not exceed 30. 

(c) Each interrogatory shall be an-
swered separately and fully in writing 
under oath unless it is objected to, in 
which event the grounds for objection 
shall be stated and signed by the party, 
or counsel for the party, if represented, 
making the response. The party to 
whom the interrogatories are directed 
shall serve the answers and any objec-
tions within 30 days after the service of 
the interrogatories, or within such 
shortened or longer period as the As-
sistant Administrator or the Adminis-
trative Law Judge may allow. 

(d) Motions to compel may be made 
in accordance with § 386.45. 

(e) A notice of discovery must be 
served on the Assistant Administrator 
or, in cases that have been referred to 
the Office of Hearings, on the Adminis-
trative Law Judge. A copy of the inter-

rogatories, answers, and all related 
pleadings must be served on all parties 
to the proceeding. 

(f) An interrogatory otherwise proper 
is not necessarily objectionable merely 
because an answer to the interrogatory 
involves an opinion or contention that 
relates to fact or the application of law 
to fact, but the Assistant Adminis-
trator or Administrative Law Judge 
may order that such an interrogatory 
need not be answered until after des-
ignated discovery has been completed 
or until a prehearing conference or 
other later time. 

[70 FR 28483, May 18, 2005] 

§ 386.43 Production of documents and 
other evidence; entry upon land for 
inspection and other purposes; and 
physical and mental examination. 

(a) Any party may serve on any other 
party a request to: 

(1) Produce and permit the party 
making the request, or a person acting 
on his or her behalf, to inspect and 
copy any designated documents, or to 
inspect and copy, test, or sample any 
tangible things which are in the posses-
sion, custody, or control of the party 
upon whom the request is served; or 

(2) Permit entry upon designated 
land or other property in the posses-
sion or control of the party upon whom 
the request is served for the purpose of 
inspection and measuring, 
photographing, testing, or for other 
purposes as stated in paragraph (a)(1) 
of this section. 

(3) Submit to a physical or mental 
examination by a physician. 

(b) The request may be served on any 
party without leave of the Assistant 
Administrator or administrative law 
judge. 

(c) The request shall: 
(1) Set forth the items to be in-

spected either by individual item or 
category; 

(2) Describe each item or category 
with reasonable particularity; 

(3) Specify a reasonable time, place, 
and manner of making the inspection 
and performing the related acts; 

(4) Specify the time, place, manner, 
conditions, and scope of the physical or 
mental examination and the person or 
persons by whom it is to be made. A re-
port of examining physician shall be 
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made in accordance with Rule 35(b) of 
the Federal Rules of Civil Procedure, 
title 28, U.S. Code, as amended. 

(d) The party upon whom the request 
is served shall serve on the party sub-
mitting the request a written response 
within 30 days after service of the re-
quest. 

(e) The response shall state, with re-
spect to each item or category: 

(1) That inspection and related ac-
tivities will be permitted as requested; 
or 

(2) That objection is made in whole 
or in part, in which case the reasons 
for objection shall be stated. 

(f) A copy of each request for produc-
tion and each written response shall be 
served on all parties and filed with the 
Assistant Administrator or the admin-
istrative law judge, if one has been ap-
pointed. 

§ 386.44 Request for admissions. 
(a) Request for admission. (1) Any 

party may serve upon any other party 
a request for admission of any relevant 
matter or the authenticity of any rel-
evant document. Copies of any docu-
ment about which an admission is re-
quested must accompany the request. 

(2) Each matter for which an admis-
sion is requested shall be separately set 
forth and numbered. The matter is ad-
mitted unless within 15 days after serv-
ice of the request, the party to whom 
the request is directed serves upon the 
party requesting the admission a writ-
ten answer signed by the party or his/ 
her attorney. 

(3) Each answer must specify whether 
the party admits or denies the matter. 
If the matter cannot be admitted or de-
nied, the party shall set out in detail 
the reasons. 

(4) A party may not issue a denial or 
fail to answer on the ground that he/ 
she lacks knowledge unless he/she has 
made reasonable inquiry to ascertain 
information sufficient to allow him/her 
to admit or deny. 

(5) A party may file an objection to a 
request for admission within 10 days 
after service. Such motion shall be 
filed with the administrative law judge 
if one has been appointed, otherwise it 
shall be filed with the Assistant Ad-
ministrator. An objection must explain 
in detail the reasons the party should 

not answer. A reply to the objection 
may be served by the party requesting 
the admission within 10 days after 
service of the objection. It is not suffi-
cient ground for objection to claim 
that the matter about which an admis-
sion is requested presents an issue of 
fact for hearing. 

(b) Effect of admission. Any matter ad-
mitted is conclusively established un-
less the Assistant Administrator or ad-
ministrative law judge permits with-
drawal or amendment. Any admission 
under this rule is for the purpose of the 
pending action only and may not be 
used in any other proceeding. 

(c) If a party refuses to admit a mat-
ter or the authenticity of a document 
which is later proved, the party re-
questing the admission may move for 
an award of expenses incurred in mak-
ing the proof. Such a motion shall be 
granted unless there was a good reason 
for failure to admit. 

§ 386.45 Motion to compel discovery. 
(a) If a deponent fails to answer a 

question propounded or a party upon 
whom a request is made pursuant to 
§§ 386.42 through 386.44, or a party upon 
whom interrogatories are served fails 
to respond adequately or objects to the 
request, or any part thereof, or fails to 
permit inspection as requested, the dis-
covering party may move the Assistant 
Administrator or the administrative 
law judge, if one has been appointed, 
for an order compelling a response or 
inspection in accordance with the re-
quest. 

(b) The motion shall set forth: 
(1) The nature of the questions or re-

quest; 
(2) The response or objections of the 

party upon whom the request was 
served; and 

(3) Arguments in support of the mo-
tion. 

(c) For purposes of this section, an 
evasive answer or incomplete answer or 
response shall be treated as a failure to 
answer or respond. 

(d) In ruling on a motion made pursu-
ant to this section, the Assistant Ad-
ministrator or the administrative law 
judge, if one has been appointed, may 
make and enter a protective order such 
as he or she is authorized to enter on a 
motion made pursuant to § 386.39(a). 
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§ 386.46 Depositions. 
(a) When, how, and by whom taken. (1) 

The deposition of any witness may be 
taken at reasonable times subsequent 
to the appointment of an Administra-
tive Law Judge. Prior to referral to the 
Office of Hearings, a party may peti-
tion the Assistant Administrator, in 
accordance with § 386.37, for leave to 
conduct a deposition based on good 
cause shown. 

(2) Depositions may be taken by oral 
examination or upon written interrog-
atories before any person having power 
to administer oaths. 

(3) The parties may stipulate in writ-
ing or the Administrative Law Judge 
may upon motion order that a deposi-
tion be taken by telephone or other re-
mote electronic means. 

(4) If a subpoena duces tecum is to be 
served on the person to be examined, 
the designation of the materials to be 
produced as set forth in the subpoena 
shall be attached to, or included in, the 
notice. 

(5) If the deposition is to be recorded 
by videotape or audiotape, the notice 
shall specify the method of recording. 

(b) Application. Any party desiring to 
take the deposition of a witness must 
indicate to the witness and all other 
parties the time when, the place where, 
and the name and post office address of 
the person before whom the deposition 
is to be taken; the name and address of 
each witness; and the subject matter 
concerning which each such witness is 
expected to testify. 

(c) Notice. A party desiring to take a 
deposition must give notice to the wit-
ness and all other parties. Notice must 
be in writing. Notice of the deposition 
must be given not less than 20 days 
from when the deposition is to be 
taken if the deposition is to be held 
within the continental United States 
and not less than 30 days from when 
the deposition is to be taken if the dep-
osition is to be held elsewhere, unless a 
shorter time is agreed to by the parties 
or by leave of the Assistant Adminis-
trator or Administrative Law Judge by 
motion for good cause shown. 

(d) Depositions upon written questions. 
Within 14 days after the notice and 
written questions are served, a party 
may serve cross-questions upon all 
other parties. Within 7 days after being 

served with cross-questions, a party 
may serve redirect questions upon all 
other parties. Within 7 days after being 
served with redirect questions, a party 
may serve recross questions upon all 
other parties. The Assistant Adminis-
trator or Administrative Law Judge 
may enlarge or shorten the time for 
cause shown. 

(e) Taking and receiving in evidence. 
Each witness testifying upon deposi-
tion must be sworn, and any other 
party must be given the right to cross- 
examine. The questions propounded 
and the answers to them, together with 
all objections made, must be reduced 
to writing; read by or to, and sub-
scribed by the witness; and certified by 
the person administering the oath. The 
person who took the deposition must 
seal the deposition transcript in an en-
velope and file it in accordance with 
§ 386.7. Subject to objections to the 
questions and answers as were noted at 
the time of taking the deposition and 
which would have been valid if the wit-
ness were personally present and testi-
fying, the deposition may be read and 
offered in evidence by the party taking 
it as against any party who was 
present or represented at the taking of 
the deposition or who had due notice of 
it. 

(f) Witness limit. No party may seek 
deposition testimony of more than five 
witnesses without leave of the Agency 
decisionmaker for good cause shown. 
Individual depositions are not to ex-
ceed 8 hours for any one witness. 

(g) Motion to terminate or limit exam-
ination. During the taking of a deposi-
tion, a party or deponent may request 
suspension of the deposition on 
grounds of bad faith in the conduct of 
the examination, oppression of a depo-
nent or party or improper questions 
propounded. The deposition will then 
be adjourned. The objecting party or 
deponent must, however, immediately 
move for a ruling on his or her objec-
tions to the deposition conduct or pro-
ceedings before the Assistant Adminis-
trator or Administrative Law Judge, 
who then may limit the scope or man-
ner of the taking of the deposition. 

[70 FR 28484, May 18, 2005] 
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§ 386.47 Use of deposition at hearings. 
(a) Generally. At the hearing, any 

part or all of a deposition, so far as ad-
missible under the rules of evidence, 
may be used against any party who was 
present or represented at the taking of 
the deposition or who had due notice 
thereof in accordance with any one of 
the following provisions: 

(1) Any deposition may be used by 
any party for the purpose of contra-
dicting or impeaching the testimony of 
the deponent as a witness. 

(2) The deposition of expert wit-
nesses, particularly the deposition of 
physicians, may be used by any party 
for any purpose, unless the Assistant 
Administrator or administrative law 
judge rules that such use would be un-
fair or a violation of due process. 

(3) The deposition of a party or of 
anyone who at the time of taking the 
deposition was an officer, director, or 
duly authorized agent of a public or 
private organization, partnership, or 
association which is a party, may be 
used by any other party for any pur-
pose. 

(4) The deposition of a witness, 
whether or not a party, may be used by 
any party for any purpose if the pre-
siding officer finds: 

(i) That the witness is dead; or 
(ii) That the witness is out of the 

United States or more than 100 miles 
from the place of hearing unless it ap-
pears that the absence of the witness 
was procured by the party offering the 
deposition; or 

(iii) That the witness is unable to at-
tend to testify because of age, sickness, 
infirmity, or imprisonment; or 

(iv) That the party offering the depo-
sition has been unable to procure the 
attendance of the witness by subpoena; 
or 

(v) Upon application and notice, that 
such exceptional circumstances exist 
as to make it desirable, in the interest 
of justice and with due regard to the 
importance of presenting the testi-
mony of witnesses orally in open hear-
ing, to allow the deposition to be used. 

(5) If only part of a deposition is of-
fered in evidence by a party, any other 
party may require him or her to intro-
duce all of it which is relevant to the 
part introduced, and any party may in-
troduce any other parts. 

(b) Objections to admissibility. Except 
as provided in this paragraph, objec-
tion may be made at the hearing to re-
ceiving in evidence any deposition or 
part thereof for any reason which 
would require the exclusion of the evi-
dence if the witness were then present 
and testifying. 

(1) Objections to the competency of a 
witness or to the competency, rel-
evancy or materiality of testimony are 
not waived by failure to make them be-
fore or during the taking of the deposi-
tion, unless the ground of the objection 
is one which might have been obviated 
or removed if presented at that time. 

(2) Errors and irregularities occur-
ring at the oral examination in the 
manner of taking the deposition, in the 
form of the questions or answers, in 
the oath or affirmation, or in the con-
duct of parties and errors of any kind 
which might be obviated, removed, or 
cured if promptly presented, are waived 
unless reasonable objection thereto is 
made at the taking of the deposition. 

(3) Objections to the form or written 
interrogatories are waived unless 
served in writing upon the party pro-
pounding them. 

(c) Effect of taking using depositions. A 
party shall not be deemed to make a 
person his or her own witness for any 
purpose by taking his or her deposi-
tion. The introduction in evidence of 
the deposition or any part thereof for 
any purpose other than that of contra-
dicting or impeaching the deponent 
makes the deponent the witness of the 
party introducing the deposition, but 
this shall not apply to the use by any 
other party of a deposition as described 
in paragraph (a)(2) of this section. At 
the hearing, any party may rebut any 
relevant evidence contained in a depo-
sition whether introduced by him or 
her or by any other party. 

§ 386.48 Medical records and physi-
cians’ reports. 

In cases involving the physical quali-
fications of drivers, copies of all physi-
cians’ reports, test results, and other 
medical records that a party intends to 
rely upon shall be served on all other 
parties at least 30 days prior to the 
date set for a hearing. Except as 
waived by the Director, Office of Truck 
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and Bus Standards and Operations, re-
ports, test results and medical records 
not served under this rule shall be ex-
cluded from evidence at any hearing. 

[50 FR 40306, Oct. 2, 1985, as amended at 53 FR 
2036, Jan. 26, 1988; 65 FR 7756, Feb. 16, 2000] 

§ 386.49 Form of written evidence. 
All written evidence should be sub-

mitted in the following forms: 
(a) A written statement of a person 

having personal knowledge of the facts 
alleged, or 

(b) Documentary evidence in the 
form of exhibits attached to a written 
statement identifying the exhibit and 
giving its source. 

[70 FR 28484, May 18, 2005] 

§ 386.51 Amendment and withdrawal 
of pleadings. 

(a) Except in instances covered by 
other rules, anytime more than 15 days 
prior to the hearing, a party may 
amend his/her pleadings by serving the 
amended pleading on the Assistant Ad-
ministrator or the administrative law 
judge, if one has been appointed, and 
on all parties. Within 15 days prior to 
the hearing, an amendment shall be al-
lowed only at the discretion of the Ad-
ministrative law judge. When an 
amended pleading is filed, other parties 
may file a response and objection with-
in 10 days. 

(b) A party may withdraw his/her 
pleading any time more than 15 days 
prior to the hearing by serving a notice 
of withdrawal on the Assistant Admin-
istrator or the Administrative Law 
Judge. Within 15 days prior to the 
hearing a withdrawal may be made 
only at the discretion of the Assistant 
Administrator or the Administrative 
Law Judge. The withdrawal will be 
granted absent a finding that the with-
drawal will result in injustice, preju-
dice, or irreparable harm to the non- 
moving party, or is otherwise contrary 
to the public interest. 

[50 FR 40306, Oct. 2, 1985, as amended at 70 FR 
28484, May 18, 2005] 

§ 386.52 Appeals from interlocutory 
rulings. 

(a) General. Unless otherwise pro-
vided in this subpart, a party may not 
appeal a ruling or decision of the Ad-

ministrative Law Judge to the Assist-
ant Administrator until the Adminis-
trative Law Judge’s decision has been 
entered on the record. A decision or 
order of the Assistant Administrator 
on the interlocutory appeal does not 
constitute a Final Agency Order for 
the purposes of judicial review under 
§ 386.67. 

(b) Interlocutory appeal for cause. If a 
party files a written request for an in-
terlocutory appeal for cause with the 
Administrative Law Judge, or orally 
requests an interlocutory appeal for 
cause, the proceedings are stayed until 
the Administrative Law Judge issues a 
decision on the request. If the Adminis-
trative Law Judge grants the request, 
the proceedings are stayed until the 
Assistant Administrator issues a deci-
sion on the interlocutory appeal. The 
Administrative Law Judge must grant 
an interlocutory appeal for cause if a 
party shows that delay of the appeal 
would be detrimental to the public in-
terest or would result in undue preju-
dice to any party. 

(c) [Reserved] 
(d) Procedure. A party must file a no-

tice of interlocutory appeal, with any 
supporting documents, with the Assist-
ant Administrator, and serve copies on 
each party and the Administrative Law 
Judge, not later than 10 days after the 
Administrative Law Judge’s oral deci-
sion has been issued, or a written deci-
sion has been served. A party must file 
a reply brief, if any, with the Assistant 
Administrator and serve a copy of the 
reply brief on each party, not later 
than 10 days after service of the appeal 
brief. The Assistant Administrator will 
render a decision on the interlocutory 
appeal, within a reasonable time after 
receipt of the interlocutory appeal. 

(e) The Assistant Administrator may 
reject frivolous, repetitive, or dilatory 
appeals, and may issue an order pre-
cluding one or more parties from mak-
ing further interlocutory appeals, and 
may order such further relief as re-
quired. 

[70 FR 28484, May 18, 2005] 

§ 386.53 Subpoenas, witness fees. 
(a) Applications for the issuance of 

subpoenas must be submitted to the 
Assistant Administrator, or in cases 
that have been called for a hearing, to 

VerDate Mar<15>2010 17:17 Nov 14, 2011 Jkt 223218 PO 00000 Frm 00314 Fmt 8010 Sfmt 8010 Q:\49\49V5.TXT ofr150 PsN: PC150



305 

Federal Motor Carrier Safety Administration, DOT § 386.55 

the administrative law judge. The ap-
plication must show the general rel-
evance and reasonable scope of the evi-
dence sought. Any person served with a 
subpoena may, within 7 days after serv-
ice, file a motion to quash or modify. 
The motion must be filed with the offi-
cial who approved the subpoena. The 
filing of a motion shall stay the effect 
of the subpoena until a decision is 
reached. 

(b) Witnesses shall be entitled to the 
same fees and mileage as are paid wit-
nesses in the courts of the United 
States. The fees shall be paid by the 
party at whose instance the witness is 
subpoenaed or appears. 

(c) Paragraph (a) of this section shall 
not apply to the Administrator or em-
ployees of the FMCSA or to the produc-
tion of documents in their custody. Ap-
plications for the attendance of such 
persons or the production of such docu-
ments at a hearing shall be made to 
the Assistant Administrator or admin-
istrative law judge, if one is appointed, 
and shall set forth the need for such 
evidence and its relevancy. 

§ 386.54 Administrative Law Judge. 
(a) Powers of an Administrative Law 

Judge. The Administrative Law Judge 
may take any action and may prescribe 
all necessary rules and regulations to 
govern the conduct of the proceedings 
to ensure a fair and impartial hearing, 
and to avoid delay in the disposition of 
the proceedings. In accordance with 
the rules in this subchapter, an Admin-
istrative Law Judge may do the fol-
lowing: 

(1) Give notice of and hold prehearing 
conferences and hearings. 

(2) Administer oaths and affirma-
tions. 

(3) Issue subpoenas authorized by 
law. 

(4) Rule on offers of proof. 
(5) Receive relevant and material evi-

dence. 
(6) Regulate the course of the admin-

istrative adjudication in accordance 
with the rules of this subchapter and 
the Administrative Procedure Act. 

(7) Hold conferences to settle or sim-
plify the issues by consent of the par-
ties. 

(8) Dispose of procedural motions and 
requests, except motions that under 

this part are made directly to the As-
sistant Administrator. 

(9) Issue orders permitting inspection 
and examination of lands, buildings, 
equipment, and any other physical 
thing and the copying of any docu-
ment. 

(10) Make findings of fact and conclu-
sions of law, and issue decisions. 

(11) To take any other action author-
ized by these rules and permitted by 
law. 

(b) Limitations on the power of the Ad-
ministrative Law Judge. The Administra-
tive Law Judge is bound by the proce-
dural requirements of this part and the 
precedent opinions of the Agency. This 
section does not preclude an Adminis-
trative Law Judge from barring a per-
son from a specific proceeding based on 
a finding of obstreperous or disruptive 
behavior in that proceeding. 

(c) Disqualification. The Administra-
tive Law Judge may disqualify himself 
or herself at any time, either at the re-
quest of any party or upon his or her 
own initiative. Assignments of Admin-
istrative Law Judges are made by the 
Chief Administrative Law Judge upon 
the request of the Assistant Adminis-
trator. Any request for a change in 
such assignment, including disquali-
fication, will be considered only for 
good cause which would unduly preju-
dice the proceeding. 

[70 FR 28485, May 18, 2005] 

§ 386.55 Prehearing conferences. 

(a) Convening. At any time before the 
hearing begins, the administrative law 
judge, on his/her own motion or on mo-
tion by a party, may direct the parties 
or their counsel to participate with 
him/her in a prehearing conference to 
consider the following: 

(1) Simplification and clarification of 
the issues; 

(2) Necessity or desirability of 
amending pleadings; 

(3) Stipulations as to the facts and 
the contents and authenticity of docu-
ments; 

(4) Issuance of and responses to sub-
poenas; 

(5) Taking of depositions and the use 
of depositions in the proceedings; 
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(6) Orders for discovery, inspection 
and examination of premises, produc-
tion of documents and other physical 
objects, and responses to such orders; 

(7) Disclosure of the names and ad-
dresses of witnesses and the exchange 
of documents intended to be offered in 
evidence; and 

(8) Any other matter that will tend 
to simplify the issues or expedite the 
proceedings. 

(b) Order. The administrative law 
judge shall issue an order which recites 
the matters discussed, the agreements 
reached, and the rulings made at the 
prehearing conference. The order shall 
be served on the parties and filed in the 
record of the proceedings. 

§ 386.56 Hearings. 

(a) As soon as practicable after his/ 
her appointment, the administrative 
law judge shall issue an order setting 
the date, time, and place for the hear-
ing. The order shall be served on the 
parties and become a part of the record 
of the proceedings. The order may be 
amended for good cause shown. 

(b) Conduct of hearing. The adminis-
trative law judge presides over the 
hearing. Hearings are open to the pub-
lic unless the administrative law judge 
orders otherwise. 

(c) Evidence. Except as otherwise pro-
vided in these rules and the Adminis-
trative Procedure Act, 5 U.S.C. 551 et 
seq., the Federal Rules of Evidence 
shall be followed. 

(d) Information obtained by investiga-
tion. Any document, physical exhibit, 
or other material obtained by the Ad-
ministration in an investigation under 
its statutory authority may be dis-
closed by the Administration during 
the proceeding and may be offered in 
evidence by counsel for the Adminis-
tration. 

(e) Record. The hearing shall be 
stenographically transcribed and re-
ported. The transcript, exhibits, and 
other documents filed in the pro-
ceedings shall constitute the official 
record of the proceedings. A copy of the 
transcript and exhibits will be made 
available to any person upon payment 
of prescribed costs. 

§ 386.57 Proposed findings of fact, con-
clusions of law. 

The administrative law judge shall 
afford the parties reasonable oppor-
tunity to submit proposed findings of 
fact, conclusions of law, and supportng 
reasons therefor. If the administrative 
law judge orders written proposals and 
arguments, each proposed finding must 
include a citation to the specific por-
tion of the record relied on to support 
it. Written submissions, if any, must be 
served within the time period set by 
the administrative law judge. 

§ 386.58 Burden of proof. 
(a) Enforcement cases. The burden of 

proof shall be on the Administration in 
enforcement cases. 

(b) Conflict of medical opinion. The 
burden of proof in cases arising under 
§ 391.47 of this chapter shall be on the 
party petitioning for review under 
§ 386.13(a). 

Subpart E—Decision 
§ 386.61 Decision. 

(a) Administrative Law Judge After re-
ceiving the proposed findings of fact, 
conclusions of law, and arguments of 
the parties, the administrative law 
judge shall issue a decision. If the pro-
posed findings of fact, conclusions of 
law, and arguments were oral, he/she 
may issue an oral decision. The deci-
sion of the administrative law judge 
becomes the final decision of the As-
sistant Administrator 45 days after it 
is served unless a petition or motion 
for review is filed under § 386.62. The de-
cision shall be served on all parties and 
on the Assistant Administrator. 

(b) Hearing Officer. The Hearing Offi-
cer will prepare a report to the Assist-
ant Administrator containing findings 
of fact and recommended disposition of 
the matter within 45 days after the 
conclusion of the hearing. The Assist-
ant Administrator will issue a Final 
Agency Order adopting the report, or 
may make other such determinations 
as appropriate. The Assistant Adminis-
trator’s decision to adopt a Hearing Of-
ficer’s report may be reviewed in ac-
cordance with § 386.64. 

[50 FR 40306, Oct. 2, 1985, as amended at 70 FR 
28485, May 18, 2005] 
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