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Federal Motor Carrier Safety Administration, DOT § 385.817 

§ 385.813 Issuance and conditional re-
scission of proposed unfitness de-
termination. 

(a) Simultaneously with the notice of 
remedial directive, FMCSA will issue a 
proposed unfitness determination. The 
proposed unfitness determination will 
explain that, if the motor carrier fails 
to comply with the terms of the reme-
dial directive, the carrier will be unfit 
under the fitness standard in § 385.5, 
prohibited from engaging in interstate 
operations and intrastate operations 
affecting interstate commerce, and, in 
the case of a carrier registered under 49 
U.S.C. 13902, have its registration re-
voked. 

(b) FMCSA will conditionally rescind 
the proposed determination of 
unfitness upon the motor carrier’s sub-
mission of sufficient proof of EOBR in-
stallation in accordance with § 385.811. 

(c) During the period the remedial di-
rective is in effect, FMCSA may rein-
state the proposed unfitness deter-
mination and immediately prohibit the 
motor carrier from operating in inter-
state commerce and intrastate oper-
ations affecting interstate commerce if 
the motor carrier violates the provi-
sions of the remedial directive. 

§ 385.815 Exemption for AOBRD users. 
(a) Upon written request by the 

motor carrier, FMCSA will grant an 
exception from the requirements of re-
medial directives under this section to 
motor carriers that already had in-
stalled in all commercial motor vehi-
cles, at the time of the compliance re-
view immediately preceding the 
issuance of the notice of remedial di-
rective, AOBRDs compliant with 49 
CFR 395.15 of this chapter. 

(b) The carrier will be permitted to 
continue using the previously installed 
devices if the carrier can satisfactorily 
demonstrate to FMCSA that the car-
rier and its employees understand how 
to use the AOBRDs and the informa-
tion derived from them. 

(c) The carrier must either use and 
maintain the AOBRDs currently in its 
CMVs or install new devices compli-
ance with § 395.16 of this chapter. 

(d) Although FMCSA may suspend 
enforcement for noncompliance with 
the remedial directive, the directive 
will remain in effect; and the hours-of- 

service compliance of any motor car-
rier so exempted, will be subject to on-
going FMCSA oversight. 

(e) The exemption granted under this 
section shall not apply to CMVs manu-
factured on or after June 4, 2012. 

[75 FR 17241, Apr. 5, 2010, as amended at 75 
FR 55491, Sept. 13, 2010] 

§ 385.817 Administrative review. 
(a) A motor carrier may request 

FMCSA to conduct an administrative 
review if the carrier believes FMCSA 
has committed an error in issuing a no-
tice of remedial directive under 
§ 385.807 and proposed unfitness deter-
mination under § 385.813. Administra-
tive reviews of notices of remedial di-
rective and proposed unfitness deter-
minations are limited to findings in 
the compliance review immediately 
preceding the notice. 

(b) The motor carrier’s request must 
explain the error it believes FMCSA 
committed in issuing the notice of re-
medial directive and proposed 
unfitness determination. The motor 
carrier must include a list of all fac-
tual and procedural issues in dispute 
and any information or documents that 
support its argument. 

(c) The motor carrier must submit its 
request in writing to the Assistant Ad-
ministrator, Federal Motor Carrier 
Safety Administration, 1200 New Jer-
sey Avenue, SE., Washington, DC 20590. 
The motor carrier must submit on the 
same day a copy of the request to 
FMCSA counsel in the FMCSA service 
center for the geographic area where 
the carrier maintains its principal 
place of business. 

(1) If a motor carrier has received a 
notice of remedial directive and pro-
posed unfitness determination, the car-
rier should submit its request in writ-
ing within 15 days from the date of the 
notice. This timeframe will allow 
FMCSA to issue a written decision be-
fore the prohibitions outlined in 
§ 385.819(a) take effect. If the carrier 
submits its request for administrative 
review within 15 days of the issuance of 
the notice of remedial directive and 
proposed unfitness determination, 
FMCSA will stay the finality of the 
proposed unfitness determination until 
the Agency has ruled on the carrier’s 
request. Failure to submit the request 
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within this 15-day period may prevent 
FMCSA from ruling on the request be-
fore the prohibitions take effect. 

(2) A motor carrier must make a re-
quest for an administrative review 
within 90 days after the date of the no-
tice of remedial directive and proposed 
determination of unfitness under 
§ 385.807. 

(d) FMCSA may request the motor 
carrier to submit additional data or at-
tend a conference to discuss the re-
quest for review. If the motor carrier 
does not provide the information re-
quested, or does not attend the con-
ference, FMCSA may dismiss its re-
quest for review. 

(e) FMCSA will notify the motor car-
rier in writing of its decision following 
the administrative review. FMCSA will 
complete its review: 

(1) Within 30 days after receiving a 
request from a hazardous materials or 
passenger motor carrier that has re-
ceived a proposed unfitness determina-
tion; 

(2) Within 45 days after receiving a 
request from any other motor carrier 
that has received a proposed unfitness 
determination; 

(3) With respect to requests for ad-
ministrative review of notices of reme-
dial directive, as soon as practicable 
but not later than 60 days after receiv-
ing the request. 

(f) The decision regarding a proposed 
unfitness determination constitutes 
final Agency action. 

(g) The provisions of this section will 
not affect procedures for administra-
tive review of proposed or final safety 
ratings in accordance with § 385.15 or 
for requests for changes to safety rat-
ings based upon corrective action in ac-
cordance with § 385.17. 

§ 385.819 Effect of failure to comply 
with remedial directive. 

(a) A motor carrier that fails or re-
fuses to comply with the terms of a re-
medial directive issued under this sub-
part, including a failure or refusal to 
provide proof of EOBR installation in 
accordance with § 385.811, does not meet 
the safety fitness standard set forth in 
§ 385.5(b). With respect to such carriers, 
the proposed determination of 
unfitness issued in accordance with 
§ 385.813 becomes final, and the motor 

carrier is prohibited from operating, as 
follows: 

(1) Motor carriers transporting haz-
ardous materials in quantities requir-
ing placarding and motor carriers 
transporting passengers in a CMV are 
prohibited from operating CMVs in 
interstate commerce and in operations 
that affect interstate commerce begin-
ning on the 46th day after the date of 
FMCSA’s notice of remedial directive 
and proposed unfitness determination. 
A motor carrier subject to the registra-
tion requirements of 49 U.S.C. 13901 
will have its registration revoked on 
the 46th day after the date of FMCSA’s 
notice of remedial directive and pro-
posed unfitness determination. 

(2) All other motor carriers are pro-
hibited from operating a CMV in inter-
state commerce and in operations that 
affect interstate commerce beginning 
on the 61st day after the date of 
FMCSA’s notice of remedial directive 
and proposed unfitness determination. 
A motor carrier subject to the registra-
tion requirements of 49 U.S.C. 13901 
will have its registration revoked on 
the 61st day after the date of FMCSA’s 
notice of remedial directive and pro-
posed unfitness determination. If 
FMCSA determines the motor carrier 
is making a good-faith effort to satisfy 
the terms of the remedial directive, 
FMCSA may allow the motor carrier to 
operate for up to 60 additional days. 

(b) If a proposed unfitness determina-
tion becomes a final determination, 
FMCSA will issue an order prohibiting 
the motor carrier from operating in 
interstate commerce. If the motor car-
rier is required to register under 49 
U.S.C. 13901, FMCSA will revoke the 
motor carrier’s registration on the 
dates specified in § 385.819(a)(1) and 
(a)(2). 

(c) If FMCSA has prohibited a motor 
carrier from operating in interstate 
commerce under paragraph (a) of this 
section and, if applicable, revoked the 
carrier’s registration, and the motor 
carrier subsequently complies with the 
terms and conditions of the remedial 
directive and provides proof of EOBR 
installation under § 385.811, the carrier 
may request FMCSA to lift the prohibi-
tion on operations at any time after 
the prohibition becomes effective. The 
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