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to the Notice of Claim in writing with-
in 30 days following service of the No-
tice of Claim. The reply is to be served 
in accordance with § 386.6 upon the 
Service Center indicated in the Notice 
of Claim. 

(b) Options for reply. The respondent 
must reply to the Notice of Claim with-
in the time allotted by choosing one of 
the following: 

(1) Paying the full amount asserted 
in the Notice of Claim in accordance 
with § 386.18 of this part; 

(2) Contesting the claim by request-
ing administrative adjudication pursu-
ant to paragraph (d) of this section; or 

(3) Seeking binding arbitration in ac-
cordance with the Agency’s program. 
Although the amount of the proposed 
penalty may be disputed, referral to 
binding arbitration is contingent upon 
an admission of liability that the viola-
tions occurred. 

(c) Failure to answer the Notice of 
Claim. (1) Respondent’s failure to an-
swer the Notice of Claim in accordance 
with paragraph (a) may result in the 
issuance of a Notice of Default and 
Final Agency Order by the Field Ad-
ministrator. The Notice of Default and 
Final Agency Order will declare re-
spondent to be in default and further 
declare the Notice of Claim, including 
the civil penalty proposed in the Notice 
of Claim, to be the Final Agency Order 
in the proceeding. The Final Agency 
Order will be effective five days fol-
lowing service of the Notice of Default 
and Final Agency Order. 

(2) The default constitutes an admis-
sion of all facts alleged in the Notice of 
Claim and a waiver of respondent’s op-
portunity to contest the claim. The de-
fault will be reviewed by the Assistant 
Administrator in accordance with 
§ 386.64(b), and the Final Agency Order 
may be vacated where a respondent 
demonstrates excusable neglect, a mer-
itorious defense, or due diligence in 
seeking relief. 

(3) Failure to pay the civil penalty as 
directed in a Final Agency Order con-
stitutes a violation of that order, sub-
jecting the respondent to an additional 
penalty as prescribed in Subpart G of 
this part. 

(d) Request for administrative adjudica-
tion. The respondent may contest the 
claim and request administrative adju-

dication pursuant to paragraph (b)(2) of 
this section. An administrative adju-
dication is a process to resolve con-
tested claims before the Assistant Ad-
ministrator, Administrative Law 
Judge, or Hearing Officer. Once an ad-
ministrative adjudication option is 
elected, it is binding on the respondent. 

(1) Contents. In addition to the gen-
eral requirements of this section, the 
reply must be in writing and state the 
grounds for contesting the claim and 
must raise any affirmative defenses the 
respondent intends to assert. Specifi-
cally, the reply: 

(i) Must admit or deny each sepa-
rately stated and numbered allegation 
of violation in the claim. A statement 
that the person is without sufficient 
knowledge or information to admit or 
deny will have the effect of a denial. 
Any allegation in the claim not specifi-
cally denied in the reply is deemed ad-
mitted. A mere general denial of the 
claim is insufficient and may result in 
a default being entered by the Agency 
decisionmaker upon motion by the 
Field Administrator. 

(ii) Must include all known affirma-
tive defenses, including those relating 
to jurisdiction, limitations, and proce-
dure. 

(iii) Must state which one of the fol-
lowing options respondent seeks: 

(A) To submit written evidence with-
out hearing; or 

(B) An informal hearing; or 
(C) A formal hearing. 
(2) [Reserved] 

[70 FR 28481, May 18, 2005] 

§ 386.15 [Reserved] 

§ 386.16 Action on replies to the Notice 
of Claim. 

(a) Requests to submit written evidence 
without a hearing. Where respondent 
has elected to submit written evidence 
in accordance with § 386.14(d)(1)(iii)(A): 

(1) Agency Counsel must serve all 
written evidence and argument in sup-
port of the Notice of Claim no later 
than 60 days following service of re-
spondent’s reply. The written evidence 
and argument must be served on the 
Assistant Administrator in accordance 
with §§ 386.6 and 386.7. The submission 
must include all pleadings, notices, and 
other filings in the case to date. 
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(2) Respondent will, not later than 45 
days following service of Agency Coun-
sel’s written evidence and argument, 
serve its written evidence and argu-
ment on the Assistant Administrator 
in accordance with §§ 386.6 and 386.7. 

(3) Agency Counsel may file a written 
response to respondent’s submission. 
Any such submission must be filed 
within 20 days of service of respond-
ent’s submission. 

(4) All written evidence submitted by 
the parties must conform to the re-
quirements of § 386.49. 

(5) Following submission of evidence 
and argument as outlined in this sec-
tion, the Assistant Administrator may 
issue a Final Agency Order and order 
based on the evidence and arguments 
submitted, or may issue any other 
order as may be necessary to adju-
dicate the matter. 

(b) Requests for hearing. (1) If a re-
quest for a formal or informal hearing 
has been filed, the Assistant Adminis-
trator will determine whether there ex-
ists a dispute of a material fact at 
issue in the matter. If so, the matter 
will be set for hearing in accordance 
with respondent’s reply. If it is deter-
mined that there does not exist a dis-
pute of a material fact at issue in the 
matter, the Assistant Administrator 
may issue a decision based on the writ-
ten record, or may request the submis-
sion of further evidence or argument. 

(2) If a respondent requests a formal 
or informal hearing in its reply, the 
Field Administrator must serve upon 
the Assistant Administrator and re-
spondent a notice of consent or objec-
tion with a basis to the request within 
60 days of service of respondent’s reply. 
Failure to serve an objection within 
the time allotted may result in referral 
of the matter to hearing. 

(3) Requests for formal hearing. Fol-
lowing the filing of an objection with 
basis, the Field Administrator must 
serve a motion for Final Agency Order 
pursuant to § 386.36 unless otherwise or-
dered by the Assistant Administrator. 
The motion must set forth the reasons 
why the Field Administrator is enti-
tled to judgment as a matter of law. 
Respondent must, within 45 days of 
service of the motion for Final Agency 
Order, submit and serve a response to 
the Field Administrator’s motion. 

After reviewing the record, the Assist-
ant Administrator will either set the 
matter for hearing by referral to the 
Office of Hearings or issue a Final 
Agency Order based upon the submis-
sions. 

(4) Requests for informal hearing. (i) If 
the Field Administrator objects with 
basis to a request for an informal hear-
ing, he/she must serve the objection, a 
copy of the Notice of Claim, and a copy 
of respondent’s reply, on the respond-
ent and Assistant Administrator, pur-
suant to paragraph (b)(2) of this sec-
tion. Based upon the Notice of Claim, 
the reply, and the objection with basis, 
the Assistant Administrator will issue 
an order granting or denying the re-
quest for informal hearing. 

(A) Informal hearing granted. If the re-
quest for informal hearing is granted 
by the Assistant Administrator, a 
Hearing Officer will be assigned to hear 
the matter and will set forth the date, 
time and location for hearing. No fur-
ther motions will be entertained, and 
no discovery will be allowed. At hear-
ing, all parties may present evidence, 
written and oral, to the Hearing Offi-
cer, following which the Hearing Offi-
cer will issue a report to the Assistant 
Administrator containing findings of 
fact and recommending a disposition of 
the matter. The report will serve as the 
sole record of the proceedings. The As-
sistant Administrator may issue a 
Final Agency Order adopting the re-
port, or issue other such orders as he/ 
she may deem appropriate. By partici-
pating in an informal hearing, respond-
ent waives its right to a formal hear-
ing. 

(B) Informal hearing denied. If the re-
quest for informal hearing is denied, 
the Field Administrator must serve a 
motion for Final Agency Order pursu-
ant to § 386.36, unless otherwise di-
rected by the Assistant Administrator. 
The motion must set forth the reasons 
why the Field Administrator is enti-
tled to judgment as a matter of law. 
Respondent must, within 45 days of 
service of the motion for Final Agency 
Order, submit and serve a response to 
the Field Administrator’s motion. 
After reviewing the record, the Assist-
ant Administrator will set the matter 
for formal hearing by referral to the 
Office of Hearings, or will issue a Final 
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Agency Order based upon the submis-
sions. 

(C) Nothing in this section shall limit 
the Assistant Administrator’s author-
ity to refer any matter for formal hear-
ing, even in instances where respond-
ent seeks only an informal hearing. 

[70 FR 28481, May 18, 2005] 

§ 386.17 Intervention. 
After the matter is called for hearing 

and before the date set for the hearing 
to begin, any person may petition for 
leave to intervene. The petition is to be 
served on the administrative law judge. 
The petition must set forth the reasons 
why the petitioner alleges he/she is en-
titled to intervene. The petition must 
be served on all parties in accordance 
with § 386.31. Any party may file a re-
sponse within 10 days of service of the 
petition. The administrative law judge 
shall then determine whether to permit 
or deny the petition. The petition will 
be allowed if the administrative law 
judge determines that the final deci-
sion could directly and adversely affect 
the petitioner or the class he/she rep-
resents, and if the petitioner may con-
tribute materially to the disposition of 
the proceedings and his/her interest is 
not adequately represented by existing 
parties. Once admitted, a petitioner is 
a party for the purpose of all subse-
quent proceedings. 

§ 386.18 Payment of the claim. 
(a) Payment of the full amount 

claimed may be made at any time be-
fore issuance of a Final Agency Order. 
After the issuance of a Final Agency 
Order, claims are subject to interest, 
penalties, and administrative charges 
in accordance with 31 U.S.C. 3717; 49 
CFR part 89; and 31 CFR 901.9. 

(b) If respondent elects to pay the 
full amount as its response to the No-
tice of Claim, payment must be served 
upon the Field Administrator at the 
Service Center designated in the No-
tice of Claim within 30 days following 
service of the Notice of Claim. No writ-
ten reply is necessary if respondent 
elects the payment option during the 
30-day reply period. Failure to serve 
full payment within 30 days of service 
of the Notice of Claim when this option 
has been chosen may constitute a de-
fault and may result in the Notice of 

Claim, including the civil penalty as-
sessed by the Notice of Claim, becom-
ing the Final Agency Order in the pro-
ceeding pursuant to § 386.14(c). 

(c) Unless objected to in writing, sub-
mitted at the time of payment, pay-
ment of the full amount in response to 
the Notice of Claim constitutes an ad-
mission by the respondent of all facts 
alleged in the Notice of Claim. Pay-
ment waives respondent’s opportunity 
to further contest the claim, and will 
result in the Notice of Claim becoming 
the Final Agency Order. 

[70 FR 28482, May 18, 2005] 

Subpart C—Settlement 
Agreements 

§ 386.22 Settlement agreements and 
their contents. 

(a) Settlement agreements. (1) When ne-
gotiations produce an agreement as to 
the amount or terms of payment of a 
civil penalty or the terms and condi-
tions of an order, a settlement agree-
ment shall be drawn and signed by the 
respondent and the Field Adminis-
trator or his/her designee. Such settle-
ment agreement must contain the fol-
lowing: 

(i) The statutory basis of the claim; 
(ii) A brief statement of the viola-

tions; 
(iii) The amount claimed and the 

amount paid; 
(iv) The date, time, and place and 

form of payment; 
(v) A statement that the agreement 

is not binding on the Agency until exe-
cuted by the Field Administrator or 
his/her designee; 

(vi) A statement that failure to pay 
in accordance with the terms of the 
agreement or to comply with the terms 
of the agreement may result in the re-
instatement of any penalties held in 
abeyance and may also result in the 
loss of any reductions in civil penalties 
asserted in the Notice of Claim, in 
which case the original amount as-
serted will be due immediately; and 

(vii) A statement that the agreement 
is the Final Agency Order. 

(2) A settlement agreement may con-
tain any conditions, actions, or provi-
sions agreed by the parties to redress 
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