
133 

Surface Transportation Board, DOT § 1113.9 

officer, disciplining of the practitioner 
concerned. 

[47 FR 49559, Nov. 1, 1982, as amended at 61 
FR 52712, Oct. 8, 1996] 

§ 1113.7 Intervention; petitions. 
(a) How requested. Intervention will 

normally be granted only upon peti-
tion. In exceptional circumstances, 
where the issues would not be broad-
ened or the proceeding delayed, an offi-
cer may, at his or her discretion, allow 
intervention upon motion made orally 
at the hearing. 

(b) Content generally. A petition for 
leave to intervene must set forth the 
grounds for the proposed intervention, 
the position and interest of the peti-
tioner in the proceeding, and whether 
petitioner’s position is in support of or 
in opposition to the relief sought. If 
the proceeding is by formal complaint 
and affirmative relief is sought by peti-
tioner, the petition should conform to 
the requirements for a formal com-
plaint. 

(c) When filed. A petition for leave to 
intervene in any proceeding should be 
filed prior to or at the time the pro-
ceeding is called for hearing, but not 
after, except for good cause shown. 

(d) Broadening issues; filing. If the pe-
tition seeks a broadening of the issues 
and shows that they would not thereby 
be unduly broadened, and in respect 
thereof seeks affirmative relief, the pe-
tition should be filed in time to permit 
service upon and answer by the parties 
in advance of the hearing. 

(e) Copies; service; replies. When a peti-
tion for leave to intervene is tendered 
at the hearing, sufficient copies of the 
petition must be provided for distribu-
tion to the parties represented at the 
hearing. If leave is granted at the hear-
ing, 10 copies of the petition must be 
furnished for the use of the Board. 
When a petition for leave to intervene 
is not tendered at the hearing, the 
original and 10 copies of the petition 
should be submitted to the Board to-
gether with a certificate that service 
has been made by petitioner. Any reply 
in opposition to a petition for leave to 
intervene not tendered at the hearing 
must be filed within 20 days after serv-
ice of the petition to intervene. At the 
discretion of the Board leave to inter-
vene may be granted or denied before 

the expiration of the time allowed for 
replies. 

(f) Disposition. Leave to intervene 
will be granted only when the peti-
tioner addresses issues reasonably per-
tinent to the issues already presented 
and which do not unduly broaden them. 
If leave is granted the petitioner be-
comes an intervener and a party to the 
proceeding. 

[47 FR 49559, Nov. 1, 1982, as amended at 53 
FR 19301, May 27, 1988; 61 FR 52712, Oct. 8, 
1996] 

§ 1113.8 Witness examination; order of 
procedure. 

Witnesses will be orally examined 
under oath before the officer unless the 
facts are presented to the Board in the 
manner provided under modified proce-
dure. In formal complaint, application, 
and investigation proceedings, com-
plainant, applicant, and respondent, re-
spectively, shall open and close at the 
hearing. In the event of further hear-
ings granted on petition, the peti-
tioners requesting further hearing 
shall open and close the proceeding. In-
stances exist in which parties other 
than the respondent may open and 
close in investigations where the bur-
den of proof is not upon the respond-
ent. Interveners shall follow the party 
in whose behalf the intervention is 
made. The foregoing order of presen-
tation may be varied by the officer. 

[47 FR 49559, Nov. 1, 1982, as amended at 61 
FR 52712, Oct. 8, 1996] 

§ 1113.9 Prepared statements. 
With the approval of the officer, a 

witness may read into the record, as 
his testimony, statements of fact or ex-
pressions of opinion prepared by the 
witness, or written answers to inter-
rogatories of counsel. A prepared state-
ment of a witness who is present at the 
hearing may be received as an exhibit, 
provided that the statement does not 
include argument. Before any such 
statement is read or admitted in evi-
dence, the witness shall deliver to the 
officer, the reporter, and to opposing 
counsel, as may be directed by the offi-
cer, a copy of such statement or of 
such interrogatories and the written 
answers thereto. The admissibility of 
the evidence contained in such state-
ment will be subject to the same rules 

VerDate Mar<15>2010 14:22 Nov 28, 2011 Jkt 223221 PO 00000 Frm 00143 Fmt 8010 Sfmt 8010 Q:\49\49V8.TXT ofr150 PsN: PC150



134 

49 CFR Ch. X (10–1–11 Edition) § 1113.10 

as if such testimony was produced oral-
ly, including the right of cross-exam-
ination of the witness. The officer may 
require that the witness testify orally 
if, in the officer’s opinion, the memory 
or demeanor of the witness may be of 
importance. 

§ 1113.10 Records in other Board pro-
ceedings. 

A portion of the record before the 
Board in another proceeding may be of-
fered in evidence at an oral hearing. A 
party making such an offer must pro-
vide, as an exhibit, a certified copy of 
the material sought to be introduced. 
A hearing officer may waive the re-
quirement that a copy be provided, 
subject to such conditions as he or she 
may impose to assure that a copy will 
be available later, if needed, at no ex-
pense to the Board and to assure that 
the interests of other parties are not 
prejudiced. An offer of evidence under 
this section will be subject to objection 
by other parties. 

[47 FR 49559, Nov. 1, 1982, as amended at 61 
FR 52712, Oct. 8, 1996] 

§ 1113.11 Abstracts of documents. 
When documents, such as freight 

bills or bills of lading, are numerous, 
the officer may refuse to receive all the 
documents in evidence and instead 
admit only a limited number of rep-
resentative documents. He may in-
struct, if the proffer be for the purpose 
of proving damage, that introduction 
be deferred until there is opportunity 
to comply with § 1133.2. If the proffer be 
for another purpose the officer may re-
quire the party in orderly fashion to 
abstract the relevant data from the 
documents, affording other parties rea-
sonable opportunity to examine both 
the documents and the abstract, and 
thereupon offer such abstract in evi-
dence in exhibit form. 

[47 FR 49559, Nov. 1, 1982, as amended at 61 
FR 52713, Oct. 8, 1996] 

§ 1113.12 Exhibits. 
(a) Copies. Unless the officer other-

wise directs, the original and 10 copies 
of each exhibit of a documentary char-
acter should be furnished for the use of 
the Board. The original will be deliv-
ered to the reporter, and the copy to 

the officer. If the hearing is before a 
board, a copy of the exhibit should be 
furnished to each member of the board, 
unless the board otherwise directs. Un-
less the officer for cause directs other-
wise, a reasonable number of copies 
should be furnished to counsel in at-
tendance at the hearing. 

(b) Interchange prior to hearing. When-
ever practicable, the parties should 
interchange copies of exhibits or other 
pertinent material or matter before or 
at the commencement of the hearing; 
and the Board or presiding officer may 
so direct. 

(c) When excluded how treated. When 
exhibit has been identified, objected to, 
and excluded, the officer will develop 
whether the party offering the exhibit 
withdraws the offer, and if so, permit 
the return of the exhibit to him. If the 
excluded exhibit is not withdrawn, it 
should be given an exhibit number for 
identification and be incorporated in 
the record. Exhibit numbers once used 
for identification will not be duplicated 
thereafter. 

[47 FR 49559, Nov. 1, 1982, as amended at 53 
FR 19301, May 27, 1988; 61 FR 52712, Oct. 8, 
1996] 

§ 1113.13 Filing evidence subsequent 
to hearing; copies. 

Except as provided in this section or 
as expressly may be permitted in a par-
ticular instance, the Board will not re-
ceive in evidence or consider as part of 
the record any documents, letters, or 
other writings submitted for consider-
ation in connection with any pro-
ceeding after close of the hearing, and 
may return any such documents to the 
sender. Before the close of a hearing 
the officer may, at the request of a 
party or upon his own motion, or upon 
agreement of the parties, require that 
a party furnish additional documen-
tary evidence that supplements the ex-
isting record, within a stated period of 
time. Documentary evidence to be fur-
nished in this way will be given an ex-
hibit number at the time of filing and 
the parties advised accordingly. Unless 
otherwise directed by the officer, the 
original and 10 copies of such submis-
sion should be filed with the Board. 

[47 FR 49559, Nov. 1, 1982, as amended at 53 
FR 19301, May 27, 1988; 61 FR 52712, Oct. 8, 
1996] 
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