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2 An opinion of counsel is not required in a 
control transaction for the party sought to 
be controlled, or in a responsive application 
for the party against whom relief is sought. 

(6) Annual 1-percent Waybill Sample. 
(7) Federal Reserve Board Production 

Statistics. 
(8) AAR compilations of bad order ra-

tios, equipment ownership and repair 
statistics, and freight car order figures. 

[47 FR 9844, Mar. 8, 1982] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1180.4, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1180.5 [Reserved] 

§ 1180.6 Supporting information. 
(a) All applications filed under 49 

U.S.C. 11323 shall show in the title the 
names of the applicants and the nature 
of the proposed transaction. Beneath 
the title indicate the name, title, busi-
ness address, and telephone number of 
the person(s) to whom correspondence 
with respect to the application should 
be addressed. The following informa-
tion shall be included in all applica-
tions: 

(1) A description of the proposed 
transaction, including appropriate ref-
erences to any supporting exhibits and 
statements contained in the applica-
tion and discussing the following: 

(i) A brief summary of the proposed 
transaction, the name of applicants, 
their business address, telephone num-
ber, and the name of the counsel to 
whom questions regarding the trans-
action can be addressed. 

(ii) The proposed time schedule for 
consummation of the proposed trans-
action. 

(iii) The purpose sought to be accom-
plished by the proposed transaction, 
e.g., operating economies, eliminating 
excess facilities, improving service, or 
improving the financial viability of the 
applicants. 

(iv) The nature and amount of any 
new securities or other financial ar-
rangements. 

(2) A detailed discussion of the public 
interest justifications in support of the 
application, indicating how the pro-
posed transaction is consistent with 
the public interest, with particular re-
gard to the relevant statutory criteria, 
including 

(i) The effect of the transaction on 
inter- and intramodal competition, in-

cluding a description of the relevant 
markets (see § 1180.7). Include a discus-
sion of whether, as a result of the 
transaction, there is likely to be any 
lessening of competition, creation of a 
monopoly, or restraint of trade in 
freight surface transportation in any 
region of the United States. 

(ii) The financial consideration in-
volved in the proposed transaction, and 
any economies, to be effected in oper-
ations, and any increase in traffic, rev-
enues, earnings available for fixed 
charges, and net earnings, expected to 
result from the consummation of the 
proposed transaction. 

(iii) The effect of the increase, if any, 
of total fixed charges resulting from 
the proposed transaction. 

(iv) The effect of the proposed trans-
action upon the adequacy of transpor-
tation service to the public, as meas-
ured by the continuation of essential 
transportation services by applicants 
and other carriers. 

(v) The effect of the proposed trans-
action upon applicant carriers’ employ-
ees (by class or craft), the geographic 
points where the impact will occur, the 
time frame of the impact (for at least 
3 years after consolidation), and wheth-
er any employee protection agreements 
have been reached. 

(vi) The effect of inclusion (or lack of 
inclusion) in the proposed transaction 
of other railroads in the territory, 
under 49 U.S.C. 11324. 

(3) Any other supporting or descrip-
tive statements applicants deem mate-
rial. 

(4) An opinion of applicants’ counsel 
that the transaction meets the require-
ments of the law and will be legally au-
thorized and valid, if approved by the 
Board. This should include specific ref-
erences to any pertinent provisions of 
applicants’ bylaws or charter or arti-
cles of incorporation. 2 

(5) A list of the State(s) in which any 
part of the property of each applicant 
carrier is situated. 

(6) Map (exhibit 1). Submit a general 
or key map indicating clearly, in sepa-
rate colors or otherwise, the line(s) of 
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3 A final signed contract or agreement need 
not be filed with a responsive application. 
However, a draft contract or agreement 
should be submitted containing the signifi-
cant terms proposed. 

applicant carriers in their true rela-
tions to each other, short line connec-
tions, other rail lines in the territory, 
and the principal geographic points in 
the region traversed. If a geographi-
cally limited transaction is proposed, a 
map detailing the transaction should 
also be included. In addition to the 
map accompanying each application, 20 
unbound copies of the map shall be 
filed with the Board. 

(7) Explanation of the transaction. 
(i) Describe the nature of the trans-

action (e.g., merger, control, purchase, 
trackage rights), the significant terms 
and conditions, and the consideration 
to be paid (monetary or otherwise). 

(ii) Agreement (exhibit 2). Submit a 
copy of any contract or other written 
instrument entered into, or proposed to 
be entered into, pertaining to the pro-
posed transaction. 3 In addition, parties 
to exempt trackage rights agreements 
and renewal of agreements described at 
§ 1180.2(d)(7) must submit one copy of 
the executed agreement or renewal 
agreement with the notice of exemp-
tion, or within 10 days of the date that 
the agreement is executed, whichever 
is later. 

(iii) If a consolidation or merger is 
proposed, indicate: (A) The name of the 
company resulting from the consolida-
tion or merger; (B) the State or terri-
tory under the laws of which the con-
solidated company is to be formed or 
the merged company is to file its cer-
tificate of amendment; (C) the capital-
ization proposed for the resulting com-
pany; and (D) the amount and char-
acter of capital stock and other securi-
ties to be issued. 

(iv) Court order (exhibit 3). If a trust-
ee, receiver, assignee, or personal rep-
resentative of the real party in interest 
is an applicant, submit a certified copy 
of the order, if any, of the court having 
jurisdiction, authorizing the con-
templated action. 

(v) State whether the property in-
volved in the proposed transaction in-
cludes all the property of the applicant 
carriers and, if not, describe what prop-

erty is included in the proposed trans-
action. 

(vi) Briefly describe the principal 
routes and termini of the lines in-
volved, the principal points of inter-
change on the routes, and the amount 
of main-line mileage and branch line 
mileage involved. 

(vii) State whether any governmental 
financial assistance is involved in the 
proposed transaction and, if so, the 
form, amount, source, and application 
of such financial assistance. 

(8) Environmental data (exhibit 4). 
Submit information and data with re-
spect to environmental matters pre-
pared in accordance with 49 CFR part 
1105. In major and significant trans-
action, applicants shall, as soon as pos-
sible, and no later than the filing of a 
notice of intent, consult with the 
Board’s Section of Environmental 
Analysis for the proper format of the 
environmental report. 

(b) In a major transaction, submit the 
following information: 

(1) Form 10–K (exhibit 6). Submit: The 
most recent filing with the Securities 
and Exchange Commission (SEC) under 
17 CFR 249.310 made within the year 
prior to the filing of the application by 
each applicant or by any entity that is 
in control of an applicant. These shall 
not be incorporated by reference, and 
shall be updated with any Form 10–K 
subsequently filed with the SEC during 
the pendency of the proceeding. 

(2) Form S–4 (exhibit 7). Submit: The 
most recent filing with the SEC under 
17 CFR 239.25 made within the year 
prior to the filing of the application by 
each applicant or by any entity that is 
in control of an applicant. These shall 
not be incorporated by reference, and 
shall be updated with any Form S–4 
subsequently filed with the SEC during 
the pendency of the proceeding. 

(3) Change in control (exhibit 8). If an 
applicant carrier submits an annual re-
port Form R–1, indicate any change in 
ownership or control of that applicant 
carrier not indicated in its most recent 
Form R–1, and provide a list of the 
principal six officers of that applicant 
carrier and of any related applicant, 
and also of their majority-owned rail 
carrier subsidiaries. If any applicant 
carrier does not submit an annual re-
port Form R–1, list all officers of that 
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applicant carrier, and identify the per-
son(s) or entity/entities in control of 
that applicant carrier and all owners of 
10% or more of the equity of that appli-
cant carrier. 

(4) Annual reports (exhibit 9). Submit: 
The two most recent annual reports to 
stockholders by each applicant, or by 
any entity that is in control of an ap-
plicant, made within 2 years of the 
date of filing of the application. These 
shall not be incorporated by reference, 
and shall be updated with any annual 
or quarterly report to stockholders 
issued during the pendency of the pro-
ceeding. 

(5) Issues (exhibit 10). Submit a dis-
cussion of any other issues relevant to 
the transaction. 

(6) Corporate chart (exhibit 11). Submit 
a corporate chart indicating all rela-
tionships between applicant carriers 
and all affiliates and subsidiaries and 
also companies controlling applicant 
carriers directly, indirectly or through 
another entity (with each chart indi-
cating the percentage ownership of 
every company on the chart by any 
other company on the chart). For each 
company: include a statement indi-
cating whether that company is a non-
carrier or a carrier; and identify every 
officer and/or director of that company 
who is also an officer and/or director of 
any other company that is part of a 
different corporate family that in-
cludes a rail carrier. Such information 
may be referenced through notes to the 
chart. 

(7) If applicant is not a carrier, indi-
cate (i) the type of business in which it 
is engaged, (ii) the length of time so 
engaged, and (iii) its present and pro-
spective activities which have or may 
have a relation to transportation sub-
ject to 49 U.S.C. Subtitle IV. 

(8) Intercorporate or financial relation-
ships. Indicate whether there are any 
direct or indirect intercorporate or fi-
nancial relationships at the time the 
application is filed, not disclosed else-
where in the application, through hold-
ing companies, ownership of securities, 
or otherwise, in which applicants or 
their affiliates own or control more 
than 5% of the stock of a non-affiliated 
carrier, including those relationships 
in which a group affiliated with appli-
cants owns more than 5% of the stock 

of such a carrier. Indicate the nature 
and extent of any such relationships, 
and, if an applicant owns securities of 
a carrier subject to 49 U.S.C. Subtitle 
IV, provide the carrier’s name, a de-
scription of securities, the par value of 
each class of securities held, and the 
applicant’s percentage of total owner-
ship. For purposes of this paragraph, 
‘‘affiliates’’ has the same meaning as 
‘‘affiliated companies’’ in Definition 5 
of the Uniform System of Accounts (49 
CFR part 1201, subpart A). 

(9) Employee impact exhibit. The effect 
of the proposed transaction upon appli-
cant carriers’ employees (by class or 
craft), the geographic points where the 
impacts would occur, the time frame of 
the impacts (for at least 3 years after 
consolidation), and whether any em-
ployee protection agreements have 
been reached. This information (except 
with respect to employee protection 
agreements) may be set forth in the 
following format: 

EFFECTS ON APPLICANT CARRIERS’ EMPLOYEES 

Current Location ................................. ..........
Jobs Classification .............................. ..........
Jobs Transferred to ............................ ..........
Jobs Abolished ................................... ..........
Jobs Created ...................................... ..........
Year .................................................... ..........

(10) Conditions to mitigate and offset 
merger-related harms. Applicants are ex-
pected to propose measures to mitigate 
and offset merger-related harms. These 
conditions should not simply preserve, 
but also enhance, competition. 

(i) Applicants must explain how they 
would preserve competitive options for 
shippers and for Class II and III rail 
carriers. At a minimum, applicants 
must explain how they would preserve 
the use of major existing gateways, the 
potential for build-outs or build-ins, 
and the opportunity to enter into con-
tracts for one segment of a movement 
as a means of gaining the right sepa-
rately to pursue rate relief for the re-
mainder of the movement. 

(ii) Applicants should explain how 
the transaction and conditions they 
propose would enhance competition 
and improve service. 
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(11) Calculating public benefits. Appli-
cants must enumerate and, where pos-
sible, quantify the net public benefits 
their merger would generate (if ap-
proved). In making this estimate, ap-
plicants should identify the benefits 
that would arise from service improve-
ments, enhanced competition, cost sav-
ings, and other merger-related public 
interest benefits, and should discuss 
whether the particular benefits they 
are relying upon could be achieved 
short of merger. Applicants must also 
identify, discuss, and, where possible, 
quantify the likely negative effects ap-
proval would entail, such as losses of 
competition, potential for service dis-
ruption, and other merger-related 
harms. In addition, applicants must 
suggest additional measures that the 
Board might take if it approves the ap-
plication and the anticipated public 
benefits identified by applicants fail to 
materialize in a timely manner. 

(12) Downstream merger applications. 
(i) Applicants should anticipate wheth-
er additional Class I mergers are likely 
to be proposed in response to their own 
proposal and explain how, taken to-
gether, these mergers, if approved, 
could affect the eventual structure of 
the industry and the public interest. 

(ii) Applicants are expected to dis-
cuss whether any conditions imposed 
on an approval of their proposed merg-
er would have to be altered, or any new 
conditions imposed, if the Board should 
approve additional future rail mergers. 

(13) Purpose of the proposed trans-
action. The purpose sought to be ac-
complished by the proposed trans-
action, such as improving service, en-
hancing competition, strengthening 
the nation’s transportation infrastruc-
ture, creating operating economies, 
and ensuring financial viability. 

(c) In a significant transaction, sub-
mit the information specified in para-
graphs (b)(3), (b)(5), (b)(6), (b)(7), and 
(b)(8) of this section. 

[47 FR 9844, Mar. 8, 1982. Redesignated at 47 
FR 49592, Nov. 1, 1982, and amended at 50 FR 
15751, Apr. 22, 1985; 56 FR 41806, Aug. 3, 1991; 
57 FR 28641, June 26, 1992; 58 FR 63104, Nov. 
30, 1993; 62 FR 9717, Mar. 4, 1997; 64 FR 53269, 
Oct. 1, 1999; 66 FR 32587, June 15, 2001] 

§ 1180.7 Market analyses. 

(a) For major and significant trans-
actions, applicants shall submit impact 
analyses (exhibit 12) describing the im-
pacts of the proposed transaction— 
both adverse and beneficial—on inter- 
and intramodal competition with re-
spect to freight surface transportation 
in the regions affected and on the pro-
vision of essential services by appli-
cants and other carriers. An impact 
analysis should include underlying 
data, a study of the implications of 
those data, and a description of the re-
sulting likely effects of the proposed 
transaction on the transportation al-
ternatives that would be available to 
the shipping public. Each aspect of the 
analysis should specifically address 
significant impacts as they relate to 
the applicable statutory criteria (49 
U.S.C. 11324(b) or (d)), essential serv-
ices, and competition. Applicants must 
identify and address relevant markets 
and issues, and provide additional in-
formation as requested by the Board on 
markets and issues that warrant fur-
ther study. Applicants (and any other 
party submitting analyses) must dem-
onstrate both the relevance of the mar-
kets and issues analyzed and the valid-
ity of their methodology. All under-
lying assumptions must be clearly 
stated. Analyses should reflect the con-
solidated company’s marketing plan 
and existing and potential competitive 
alternatives (inter- as well as 
intramodal). They can address: city 
pairs, interregional movements, move-
ments through a point, or other fac-
tors; a particular commodity, group of 
commodities, or other commodity fac-
tor that would be significantly affected 
by the transaction; or other effects of 
the transaction (such as on a par-
ticular type of service offered). 

(b) For major transactions, applicants 
shall submit ‘‘full system’’ impact 
analyses (incorporating any operations 
in Canada or Mexico) from which they 
must demonstrate the impacts of the 
transaction—both adverse and bene-
ficial—on competition within regions 
of the United States and this nation as 
a whole (including inter- and 
intramodal competition, product com-
petition, and geographic competition) 
and the provision of essential services 
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