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rights, based on the agency’s need, for 
assignment outside the competitive 
area. The employee is entitled to a po-
sition, for which qualified and eligible, 
at the same grade or level as the posi-
tion last held in the agency. Where 
necessary, reduction-in-force proce-
dures shall be applied in determining 
the position to which the employee has 
a right. The applicant shall be consid-
ered an employee for the purpose of ap-
plying the reduction-in-force proce-
dures. 

(b) Employee option. Before the com-
petitive area is extended under para-
graph (a)(3) of this section, an em-
ployee who cannot be placed under 
paragraph (a)(1) of this section in the 
same competitive area at the grade or 
level as the position last held, is enti-
tled, if the employee elects, to reem-
ployment in a position at a lower grade 
or level identified under the same con-
ditions and procedures as paragraph 
(a)(1) of this section. 

(c) Agency option. At any stage in the 
process, the agency has the option to 
satisfy the employee’s right to reem-
ployment by offering a vacant position 
which, under reduction-in-force regula-
tions, is in accord with the employee’s 
rights. Also, with the employee’s con-
sent, right to reemployment can be 
met by placement in a vacant position, 
for which the employee is qualified ac-
cording to agency determination and 
need, outside the organizational or geo-
graphic area of entitlement, either at 
the appropriate grade or at a grade 
other than the one to which entitled. 

(d) Basic position entitlement in the 
Senior Executive Service. (1) On reem-
ployment, an employee (who meets the 
requirements to § 352.803(c)(3)) is enti-
tled to be given a career appointment 
in the Senior Executive Service the 
employee’s former or successor agency. 

(2) The employee may be assigned to 
any position in the Senior Executive 
Service for which he/she meets the 
qualifications requirements. 

(3) The employee may elect to accept 
reemployment in a position outside the 
Senior Executive Service. Such place-
ment would be subject to the provi-
sions of paragraphs (b) and (c) of this 
section. 

§ 352.806 Return to Federal employ-
ment. 

(a) Conditions: Reemployment rights 
may be exercised only under the fol-
lowing conditions. The employees must 
apply in writing to their former or suc-
cessor agency: 

(1) No less that 30 calendar days be-
fore completion of the specified period 
of service with the Institute; or 

(2) No more than 30 calendar days 
after involuntary separation from the 
Institute; or 

(3) No more than 30 calendar days 
after separation based on personal 
hardship or other special cir-
cumstances with the consent of Insti-
tute and former employing agency. 

(b) An agency must act on the former 
employee’s request for reemployment 
within 30 calendar days of receipt 
thereof, i.e., the agency must provide 
the employee with a written notice 
stating the agency’s decision whether 
to reemploy and the position being of-
fered, if the employee is to be reem-
ployed. 

(c) Termination of reemployment rights. 
A former employee’s entitlement to re-
employment terminates for: 

(1) Failure to apply, except for good 
cause shown, for reemployment within 
the time limits stated in paragraph (a) 
of this section; 

(2) Resignation from the Institute 
without the consent of the Institute or 
the former employing agency; or 

(3) Failure to accept, within 15 work-
days of receipt thereof, an offer of re-
employment under § 352.803 which is de-
termined to be a proper offer of reem-
ployment by the employing agency and 
by Merit Systems Protection Board 
(MSPB), if appealed. 

§ 352.807 Appeals. 
An employee may appeal to MSPB, 

under the provisions of the Board’s reg-
ulations, an agency’s decision on his or 
her request for reemployment which he 
or she believes is in violation of this 
subpart. 

Subpart I—Reemployment Rights 
After Service With the Pan-
ama Canal Commission 

AUTHORITY: Pub. L. 96–70, 22 U.S.C. 3643. 
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SOURCE: 50 FR 13963, Apr. 9, 1985, unless 
otherwise noted. 

§ 352.901 Purpose. 
This subpart implements section 1203 

of the Panama Canal Act of 1979, which 
provides for the detail or transfer of 
Federal employees to the Panama 
Canal Commission with reemployment 
rights in the former agency. 

§ 352.902 Definitions. 
In this subpart— 
Act means the Panama Canal Act of 

1979 (22 U.S.C. 3601 et seq.). 
Agency means an Executive agency, 

the United States Postal Service, and 
the Smithsonian Institution. 

Commission means the Panama Canal 
Commission as established by section 
1101 of the Act. 

Competitive area is defined in § 351.402 
of part 351 of this chapter. 

Competitive level is defined in 
§ 351.403(a) of part 351 of this chapter. 

Detail is the assignment of loan of an 
employee to the Commission without 
the employee’s transfer. The employee 
remains an employee of the agency in 
which employed and continues to be 
the incumbent of the position from 
which detailed. 

Term of employment means the period 
of employment specified in the written 
agreement between the Commission 
and the agency for the transfer of an 
employee or extension of transfer. 

Transfer means the change in ap-
pointment of an employee from an 
agency to a new appointment with the 
Commission. 

§ 352.903 Effecting a detail or transfer. 
(a) Authority to approve. The head of 

an agency may enter into written 
agreements with the Commission for 
the detail or voluntary transfer, for set 
periods of time, of agency employees to 
the Commission in accordance with 
section 3643 of title 22, United States 
Code, and this subpart. Refusal by the 
head of the agency to agree to a detail 
or transfer, or extension of detail or 
transfer, is not reviewable by the Office 
of Personnel Management or appeal-
able. 

(b) Employee notice. The agency will 
furnish the employee with a copy of 
the written agreement which must con-

tain a statement of the time limits for 
exercising reemployment rights and 
the conditions of reemployment. 

§ 352.904 Eligibility. 

This subpart covers only eligible em-
ployees transferred or detailed to Com-
mission positions with duty stations in 
the Republic of Panama. 

(a) Employees eligible. Except as pro-
vided in paragraph (b) of this section, 
an employee serving in a position in an 
agency under any of the following ap-
pointments may be granted rights 
under this subpart: 

(1) Career or career-conditional ap-
pointment in the competitive service; 

(2) An appointment without a specific 
time limit in the excepted service; or 

(3) A career appointment in the Sen-
ior Executive Service. 

(b) Employee not eligible. The fol-
lowing employees are not eligible 
under this subpart: 

(1) An employee who is serving a trial 
period or probationary period under an 
initial appointment; 

(2) An employee who has received a 
proposed notice of involuntary separa-
tion (e.g., separation based on reduc-
tion in force, adverse action, or per-
formance); 

(3) An employee who is serving in a 
position excepted from the competitive 
service under Schedule C of part 213 of 
this chapter, or under Presedential ap-
pointment; or 

(4) An employee whose resignation 
has been accepted for reasons other 
than to accept employment with the 
Commission. 

[50 FR 13963, Apr. 9, 1985, as amended at 57 
FR 10125, Mar. 24, 1992] 

§ 352.905 Employees on detail. 

(a) An employee detailed to the Com-
mission is subject to the same condi-
tions of employment at his or her em-
ploying agency as if the employee has 
not been detailed. 

(b) The Commission and the employ-
ing agency will arrange for the termi-
nation of a detail and the agency will 
return the employee to his or her 
former position or an equivalent one as 
provided in § 352.908 (b) and (c). 
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§ 352.906 Termination of transfer. 
At the conclusion of a term of em-

ployment agreed upon as provided in 
§ 352.903, employment with the Commis-
sion may be terminated without regard 
to parts 351, 359, 432, 752, or 771 of this 
chapter. 

§ 352.907 Exercise or termination of re-
employment rights. 

(a) Exercise. An individual who has 
been transferred under this subpart to 
the Commission and wishes to be reem-
ployed must apply in writing to the 
former employing agency. The time 
limits for application for reemploy-
ment are— 

(1) No later than 30 calendar days 
after the expiration of the term of em-
ployment with the Commission; 

(2) No later than 30 calendar days 
after receipt of notice of involuntary 
separation during the term of employ-
ment with the Commission; or 

(3) No later than 30 calendar days 
after resignation with the consent of 
the Commission. 

(b) Termination. Reemployment rights 
terminate if the individual— 

(1) Fails to apply within the time 
limits stated in paragraph (a) of this 
section; 

(2) Resigns without the written con-
sent of the Commission; or 

(3) Within 10 calendar days, fails to 
accept an offer of reemployment made 
under § 352.908 that is determined to be 
a proper offer of reemployment by the 
reemploying agency or by the Merit 
Systems Protection Board on appeal. 

§ 352.908 Agency obligation. 
(a) Time limits. An employee is to be 

reemployed by the reemploying agency 
as promptly as possible, but not later 
than 30 calendar days after receipt of 
the reemployment application or on 
termination of the term of employ-
ment with the Commission, whichever 
is later. 

(b) Conditions. An employee will be 
reemployed or returned from detail 
without loss of pay, seniority, or other 
rights or benefits to which the em-
ployee would have been entitled had he 
or she not been transferred or detailed. 
An employee in the Senior Executive 
Service will be reemployed or returned 
at not less than the rate at which paid 

immediately before the transfer or de-
tail. An employee who is reemployed is 
not eligible for grade or pay retention 
under part 536 of this chapter based on 
a grade or rate of pay attained while 
employed by the Commission. 

(c) Position to which entitled. (1) If the 
function with which the employee’s 
former position was identified has been 
transferred, the employee’s right is to 
a position in the gaining agency or ac-
tivity. 

(2) An employee whose right is to a 
position in the Senior Executive Serv-
ice may be reemployed in or returned 
to any Senior Executive Service posi-
tion in the former agency for which 
qualified. 

(3) All other employees are entitled 
to be reemployed in or returned to a 
position at the same grade or level and 
in the same competitive area as the po-
sition last held in the former agency. If 
the reemployment would cause the sep-
aration or demotion of another em-
ployee, the applicant should be consid-
ered an employee for the purpose of ap-
plying the reduction-in-force regula-
tions to determine to what, if any, po-
sition the employee is entitled. If the 
employee is not placed at the former 
grade or level, the agency must extend 
consideration beyond the competitive 
area. Responsibility for reemployment 
is agencywide. 

(4) Reemployment may be at a higher 
grade than that to which the employee 
is entitled if all appropriate standards 
and requirements are satisfied and if 
this will not cause the displacement of 
another employee. 

(5) The reemployment obligation 
may be satisfied by placement in any 
position within the agency that is ac-
ceptable to the employee. 

(d) Agency refusal to reemploy. An 
agency may refuse to reemploy under 
this section only when the employee 
was separated from the Commission for 
serious cause showing unsuitability for 
reemployment. 

§ 352.909 Appeals. 

(a) If an agency denies reemployment 
to an applicant who claims reemploy-
ment rights under this subpart, the 
agency must notify the applicant in 
writing of that denial and its reasons. 
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In the same notice, the agency will in-
form the applicant of the right to ap-
peal to the Merit Systems Protection 
Board under the provisions of the 
Board’s regulations. The agency must 
comply with the provisions of § 1201.21 
of this title. 

(b)(1) When an agency has reem-
ployed or returned an employee, it will 
advise the employee of the right of ap-
peal if he or she considers the reem-
ployment or return not to be in accord-
ance with the Act and this subpart. 

(2) An employee in a bargaining unit 
covered by a negotiated grievance pro-
cedure that does not exclude this mat-
ter must use the negotiated grievance 
procedure. 

(3) An employee to whom paragraph 
(b)(2) of this section does not apply is 
entitled to appeal to the Merit Systems 
Protection Board under the provisions 
of the Board’s regulations. The agency 
must comply with the provisions of 
§ 1201.21 of this title. 

PART 353—RESTORATION TO DUTY 
FROM UNIFORMED SERVICE OR 
COMPENSABLE INJURY 

Subpart A—General Provisions 

Sec. 
353.101 Scope. 
353.102 Definitions. 
353.103 Persons covered. 
353.104 Notification of rights and obliga-

tions. 
353.105 Maintenance of records. 
353.106 Personnel actions during employee’s 

absence. 
353.107 Service credit upon reemployment. 
353.108 Effect of performance and conduct 

on restoration rights. 
353.109 Transfer of function to another 

agency. 
353.110 OPM placement assistance. 

Subpart B—Uniformed Service 

353.201 Introduction. 
353.202 Discrimination and acts of reprisal 

prohibited. 
353.203 Length of service. 
353.204 Notice to employer. 
353.205 Return to duty and application for 

reemployment. 
353.206 Documentation upon return. 
353.207 Position to which restored. 
353.208 Use of paid time off during uni-

formed service. 
353.209 Retention protections. 

353.210 Department of Labor assistance to 
applicants and employees. 

353.211 Appeal rights. 

Subpart C—Compensable Injury 

353.301 Restoration rights. 
353.302 Retention protections. 
353.303 Restoration rights of TAPER em-

ployees. 
353.304 Appeals to the Merit Systems Pro-

tection Board. 

AUTHORITY: 38 U.S.C. 4301 et. seq., and 5 
U.S.C. 8151. 

SOURCE: 60 FR 45652, Sept. 1, 1995, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 353.101 Scope. 

The rights and obligations of employ-
ees and agencies in connection with 
leaves of absence or restoration to duty 
following uniformed service under 38 
U.S.C. 4301 et. seq., and restoration 
under 5 U.S.C. 8151 for employees who 
sustain compensable injuries, are sub-
ject to the provisions of this part. Sub-
part A covers those provisions that are 
common to both of the above groups of 
employees. Subpart B deals with provi-
sions that apply just to uniformed 
service and subpart C covers provisions 
that pertain just to injured employees. 

§ 353.102 Definitions. 
In this part: 
Agency means. 
(1) With respect to restoration fol-

lowing a compensable injury, any de-
partment, independent establishment, 
agency, or corporation in the executive 
branch, including the U.S. Postal Serv-
ice and the Postal Rate Commission, 
and any agency in the legislative or ju-
dicial branch; and 

(2) With respect to uniformed service, 
an executive agency as defined in 5 
U.S.C. 105 (other than an intelligence 
agency referred to in 5 U.S.C. 
2302(a)(2)(C)(ii), including the U.S. 
Postal Service and Postal Rate Com-
mission, a nonappropriated fund in-
strumentality of the United States, or 
a military department as defined in 5 
U.S.C. 102. In the case of a National 
Guard technician employed under 32 
U.S.C. 709, the employing agency is the 
adjutant general of the State in which 
the technician is employed. 

VerDate Mar<15>2010 13:42 Mar 03, 2011 Jkt 223008 PO 00000 Frm 00317 Fmt 8010 Sfmt 8010 Y:\SGML\223008.XXX 223008er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-08-25T07:26:42-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




