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(1) To perform work directly con-
nected with controlling and extin-
guishing fires or maintaining and using 
firefighter apparatus and equipment; or 

(2) Investigation, apprehension, or 
detention of individuals suspected or 
convicted of offenses against the crimi-
nal laws of the United States. 

Secondary position means a position 
that: 

(1) Is clearly in the law enforcement 
or firefighting field; 

(2) Is in an organization having a law 
enforcement or firefighting mission; 
and 

(3) Is either— 
(i) Supervisory; i.e., a position whose 

primary duties are as a first-level su-
pervisor of law enforcement officers or 
firefighters in primary positions; or 

(ii) Administrative; i.e., an executive, 
managerial, technical, 
semiprofessional, or professional posi-
tion for which experience in a primary 
law enforcement or firefighting posi-
tion, or equivalent experience outside 
the Federal government, is a pre-
requisite. 

[58 FR 64367, Dec. 7, 1993, as amended at 60 
FR 3339, Jan. 17, 1995; 66 FR 38524, July 25, 
2001; 70 FR 42253, July 22, 2005] 

§ 831.903 Conditions for coverage in 
primary positions. 

(a) An employee’s service in a posi-
tion that has been determined by the 
employing agency head to be a primary 
law enforcement officer or firefighter 
position is covered under the provi-
sions of 5 U.S.C. 8336(c). 

(b) An employee who is not in a pri-
mary position, nor covered while in a 
secondary position, and who is detailed 
or temporarily promoted to a primary 
position is not covered under the provi-
sions of 5 U.S.C. 8336(C) 

§ 831.904 Conditions for coverage in 
secondary positions. 

(a) An employee’s service in a posi-
tion that has been determined by the 
employing agency head to be a sec-
ondary law enforcement officer or fire-
fighter position is covered under the 
provisions of 5 U.S.C. 8336(c) if all of 
the following criteria are met: 

(1) The employee is transferred di-
rectly (i.e., without a break in service 

exceeding 3 days) from a primary posi-
tion to a secondary position; and 

(2) If applicable, the employee has 
been continuously employed in sec-
ondary positions since transferring 
from a primary position without a 
break in service exceeding 3 days, ex-
cept that a break in employment in 
secondary positions which begins with 
an involuntary separation (not for 
cause), within the meaning of 8336(d)(1) 
of title 5, United States Code, is not 
considered in determining whether the 
service in secondary positions is con-
tinuous for this purpose. 

(b) This requirement for continuous 
employment in a secondary position 
applies only to voluntary breaks in 
service beginning after January 19, 
1988. 

(c) An employee who is not in a pri-
mary position, nor covered while in a 
secondary position, and who is detailed 
or temporarily promoted to a sec-
ondary position is not covered under 
the provisions of 5 U.S.C. 8336(c). 

(d) The service of an employee who is 
in a position on January 19, 1988, that 
has been approved as a secondary posi-
tion under this subpart will continue 
to be covered under the provisions of 5 
U.S.C. 8336(c) as long as the employee 
remains in that position without a vol-
untary break in service, and coverage 
is not revoked by OPM under § 831.911, 
or by the agency head. 

§ 831.905 Evidence. 

(a) An agency head’s determination 
that a position is a primary position 
must be based solely on the official po-
sition description of the position in 
question, and any other official de-
scription of duties and qualifications. 
The official documentation for the po-
sition must establish that it satisfies 
the requirements defined in § 831.902. 

(b) A determination under § 831.904 
must be based on the official position 
description and any other evidence 
deemed appropriate by the agency head 
for making the determination. 

§ 831.906 Requests from individuals. 

(a) An employee who requests credit 
for service under 5 U.S.C. 8336(c) bears 
the burden of proof with respect to 
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that service, and must provide the em-
ploying agency with all pertinent in-
formation regarding duties performed, 
including— 

(1) For law enforcement officers, a 
list of the provisions of Federal crimi-
nal law the incumbent is responsible 
for enforcing and arrests made; and 

(2) For firefighters, number of fires 
fought, names of fires fought, dates of 
fires, and position occupied while on 
firefighting duty. 

(b) An employee who is currently 
serving in a position that has not been 
approved as a primary or secondary po-
sition, but who believes that his or her 
service is creditable as service in a pri-
mary or secondary position may re-
quest the agency head to determine 
whether or not the employee’s service 
should be credited and, if it qualifies, 
whether it should be a primary or sec-
ondary position. 

(c) A current or former employee (or 
the survivor of a former employee) who 
believes that a period of past service in 
an unapproved position qualifies as 
service in a primary or secondary posi-
tion and meets the conditions for cred-
it must follow the procedure in para-
graph (b) of this section. Except as pro-
vided in paragraph (d) of this section, 
the request must be made to the agen-
cy where the claimed service was per-
formed. 

(d) For a current or former employee 
seeking credit under 5 U.S.C. 8336(c) for 
service performed at an agency that is 
no longer in existence, and for which 
there is no successor agency, OPM will 
accept, directly from the current or 
former employee (or the survivor of a 
former employee), a request for a de-
termination as to whether a period of 
past service qualifies as service in a 
primary or secondary position and 
meets the conditions for credit. 

(e) Coverage in a position or credit 
for past service will not be granted for 
a period greater than 1 year prior to 
the date that the request from an indi-
vidual is received under paragraphs (b), 
(c), or (d) of this section by the employ-
ing agency, the agency where past 
service was performed, or OPM. 

(f) An agency head, in the case of a 
request filed under paragraph (b) or (c) 
of this section, or OPM, in the case of 
request filed under paragraph (d) of 

this section, may extend the time limit 
for filing when, in the judgment of such 
agency head or OPM, the individual 
shows that he or she was prevented by 
circumstances beyond his or her con-
trol from making the request within 
the time limit. 

§ 831.907 Withholdings and contribu-
tions. 

(a) During the service covered under 
the conditions established by § 831.903 
and § 831.904, the employing agency will 
deduct and withhold from the employ-
ee’s base pay the amount required 
under 5 U.S.C. 8334(a) for such positions 
and submit that amount, together with 
agency contributions required by 5 
U.S.C. 8334(a), to OPM in accordance 
with payroll office instructions issued 
by OPM. 

(b) If the correct withholdings and/or 
Government contributions are not sub-
mitted to OPM for any reason whatso-
ever, including cases in which it is fi-
nally determined that past service of a 
current or former employee was sub-
ject to the higher deduction and Gov-
ernment contribution rates, the em-
ploying agency must correct the error 
by submitting the correct amounts (in-
cluding both employee and agency 
shares) to OPM as soon as possible. 
Even if the agency waives collection of 
the overpayment of pay under any 
waiver authority that may be available 
for this purpose, such as 5 U.S.C. 5584, 
or otherwise fails to collect the debt, 
the correct amount must still be sub-
mitted to OPM without delay as soon 
as possible. 

(c) Upon proper application from an 
employee, former employee or eligible 
survivor of a former employee, an em-
ploying agency or former employing 
agency will pay a refund of erroneous 
additional withholdings for service 
that is found not to have been covered 
service. If an individual has paid to 
OPM a deposit or redeposit, including 
the additional amount required for cov-
ered service, and the deposit or rede-
posit is later determined to be erro-
neous because the service was not cov-
ered service, OPM will pay the refund, 
upon proper application, to the indi-
vidual, without interest. 

(d) The additional employee with-
holding and agency contribution for 
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