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SUBCHAPTER A—ADMINISTRATIVE PROCEDURES 

PART 1300—STANDARDS OF 
CONDUCT 

AUTHORITY: 5 U.S.C. 7301. 

§ 1300.1 Cross-reference to employees 
ethical conduct standards and fi-
nancial disclosure regulations. 

Employees of the Office of Manage-
ment and Budget are subject to the ex-
ecutive branch-wide standards of eth-
ical conduct at 5 CFR part 2635, OMB’s 
regulations at 5 CFR part 8701 which 
supplement the executive branch-wide 
standards, and the executive branch- 
wide financial disclosure regulations at 
5 CFR part 2634. 

[60 FR 12397, Mar. 7, 1995] 

PART 1302—PRIVACY ACT 
PROCEDURES 

Sec. 
1302.1 Rules for determining if an individual 

is the subject of a record. 
1302.2 Requests for access. 
1302.3 Access to the accounting of disclo-

sures from records. 
1302.4 Requests to amend records. 
1302.5 Request for review. 
1302.6 Schedule of fees. 

AUTHORITY: Pub. L. 93–579, 88 Stat. 1896, 5 
USC 552a(f). 

SOURCE: 41 FR 38491, Sept. 10, 1976, unless 
otherwise noted. 

§ 1302.1 Rules for determining if an in-
dividual is the subject of a record. 

(a) Individuals desiring to know if a 
specific system of records maintained 
by the Office of Management and Budg-
et contains a record pertaining to them 
should address their inquiries to the 
Assistant to the Director for Adminis-
tration, Office of Management and 
Budget, Washington, DC 20503. The 
written inquiry should contain a spe-
cific reference to the system of records 
maintained by OMB listed in the OMB 
Notices of Systems of Records or it 
should describe the type of record in 
sufficient detail to reasonably identify 
the system of records. Notice of OMB 
systems of records subject to the Pri-
vacy Act will be made in the FEDERAL 

REGISTER and copies of the notices will 
be available upon request to the Assist-
ant to the Director for Administration 
when so published. A compilation of 
such notices will also be made and pub-
lished by the Office of Federal Reg-
ister, in accordance with section 5 
U.S.C. 552a(f). 

(b) At a minimum, the request should 
also contain sufficient information to 
identify the requester in order to allow 
OMB to determine if there is a record 
pertaining to that individual in a par-
ticular system of records. In instances 
when the information is insufficient to 
insure disclosure to the individual to 
whom the information pertains, in 
view of the sensitivity of the informa-
tion, OMB reserves the right to ask the 
requester for additional identifying in-
formation. 

(c) Ordinarily the requester will be 
informed whether the named system of 
records contains a record pertaining to 
the requester within 10 days of receipt 
of such a request (excluding Saturdays, 
Sundays, and legal Federal holidays). 
Such a response will also contain or 
reference the procedures which must be 
followed by the individual making the 
request in order to gain access to the 
record. 

(d) Whenever a response cannot be 
made within the 10 days, the Assistant 
to the Director for Administration will 
inform the requester of the reasons for 
the delay and the date by which a re-
sponse may be anticipated. 

§ 1302.2 Requests for access. 

(a) Requirement for written requests. 
Individuals desiring to gain access to a 
record pertaining to them in a system 
of records maintained by OMB must 
submit their request in writing in ac-
cordance with the procedures set forth 
in paragraph (b) of this section. Due to 
security measures in effect in both the 
Old and New Executive Office Build-
ings, requests made in person (walk- 
ins) cannot be accepted, except that in-
dividuals who are employed by the Of-
fice of Management and Budget may 
make their request on a regularly 
scheduled workday (Monday through 
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Friday, excluding legal Federal holi-
days) between the hours of 9:00 a.m. 
and 5:30 p.m. Such requests for access 
by individuals employed by OMB need 
not be made in writing. 

(b) Procedures—(1) Content of the Re-
quest. (i) The request for access to a 
record in a system of records shall be 
addressed to the Assistant to the Di-
rector for Administration, at the ad-
dress cited above, and shall name the 
system of records or contain a descrip-
tion (as concise as possible) of such 
system of records. The request should 
state that the request is pursuant to 
the Privacy Act of 1974. In the absence 
of specifying solely the Privacy Act of 
1974 and, if the request may be proc-
essed under both the Freedom of Infor-
mation Act and the Privacy Act and 
the request specifies both or neither 
act, the procedures under the Privacy 
Act of 1974 will be employed. The indi-
vidual will be advised that the proce-
dures of the Privacy Act will be uti-
lized, of the existence and the general 
effect of the Freedom of Information 
Act, and the difference between proce-
dures under the two acts (e.g. fees, 
time limits, access). The request 
should contain necessary information 
to verify the identity of the requester 
(see § 1302.2(b)(2)(vi), of this part) . In 
addition, the requester should include 
any other information which may as-
sist in the rapid identification of the 
record for which access is being re-
quested (e.g., maiden name, dates of 
employment, etc.) as well as any other 
identifying information contained in 
and required by the OMB Notice of Sys-
tems of Records. 

(ii) If the request for access follows a 
prior request under § 1302.1, of this part, 
the same identifying information need 
not be included in the request for ac-
cess if a reference is made to that prior 
correspondence, or a copy of the OMB 
response to that request is attached. 

(iii) If the individual specifically de-
sires a copy of the record, the request 
should so specify. 

(2) OMB action on request. A request 
for access will ordinarily be answered 
within 10 days, except when the Assist-
ant to the Director for Administration 
determines that access cannot be af-
forded in that time, in which case the 
requester will be informed of the rea-

son for the delay and an estimated date 
by which the request will be answered. 
Normally, access will be granted with-
in 30 days from the date the request 
was received by the Office of Manage-
ment and Budget. At a minimum, the 
answer to the request for access shall 
include the following: 

(i) A statement that there is a record 
as requested or a statement that there 
is not a record in the system of records 
maintained by OMB; 

(ii) A statement as to whether access 
will be granted only by providing a 
copy of the record through the mail; or 
the address of the location and the date 
and time at which the record may be 
examined. In the event the requester is 
unable to meet the specified date and 
time, alternative arrangements may be 
made with the official specified in 
§ 1302.2(b)(1) of this part; 

(iii) A statement, when appropriate, 
that examination in person will be the 
sole means of granting access only 
when the Assistant to the Director for 
Administration has determined that it 
would not unduly impede the request-
er’s right of access; 

(iv) The amount of fees charged, if 
any (see § 1302.6 of this part). (Fees are 
applicable only to requests for copies.); 

(v) The name, title, and telephone 
number of the OMB official having 
operational control over the record; 
and 

(vi) The documentation required by 
OMB to verify the identity of the re-
quester. At a minimum, OMB’s 
verification standards include the fol-
lowing: 

(A) Current or former OMB employees. 
Current or former OMB employees re-
questing access to a record pertaining 
to them in a system of records main-
tained by OMB may, in addition to the 
other requirements of this section, and 
at the sole discretion of the official 
having operational control over the 
record, have his or her identity verified 
by visual observation. If the current or 
former OMB employee cannot be so 
identified by the official having oper-
ational control over the records, iden-
tification documentation will be re-
quired. Employee identification cards, 
annuitant identification, driver li-
censes, or the ‘‘employee copy’’ of any 
official personnel document in the 
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record are examples of acceptable iden-
tification validation. 

(B) Other than current or former OMB 
employees. Individuals other than cur-
rent or former OMB employees request-
ing access to a record pertaining to 
them in a system of records main-
tained by OMB must produce identi-
fication documentation of the type de-
scribed herein, prior to being granted 
access. The extent of the identification 
documentation required will depend on 
the type of record to be accessed. In 
most cases, identification verification 
will be accomplished by the presen-
tation of two forms of identification. 
Any additional requirements are speci-
fied in the system notices published 
pursuant to 5 U.S.C. 552a(e)(4). 

(C) Access granted by mail. For records 
to be accessed by mail, the Assistant to 
the Director for Administration shall, 
to the extent possible, establish iden-
tity by a comparison of signatures in 
situations where the data in the record 
is not so sensitive that unauthorized 
access could cause harm or embarrass-
ment to the individual to whom they 
pertain. No identification documenta-
tion will be required for the disclosure 
to the requester of information re-
quired to be made available to the pub-
lic by 5 U.S.C. 552. When, in the opinion 
of the Assistant to the Director for Ad-
ministration, the granting of access 
through the mail could reasonably be 
expected to result in harm or embar-
rassment if disclosed to a person other 
than the individual to whom the record 
pertains, a notarized statement of iden-
tity or some similar assurance of iden-
tity will be required. 

(D) Unavailability of identification doc-
umentation. If an individual is unable to 
produce adequate identification docu-
mentation the individual will be re-
quired to sign a statement asserting 
identity and acknowledging that know-
ingly or willfully seeking or obtaining 
access to records about another person 
under false pretenses may result in a 
fine of up to $5,000. In addition, depend-
ing upon the sensitivity of the records 
sought to be accessed, the official hav-
ing operational control over the 
records may require such further rea-
sonable assurances as may be consid-
ered appropriate; e.g., statements of 
other individuals who can attest to the 

identity of the requester. No 
verification of identity will be required 
of individuals seeking access to records 
which are otherwise available to any 
person under 5 U.S.C. 552, Freedom of 
Information Act. 

(E) Access by the parent of a minor, or 
legal guardian. A parent of a minor, 
upon presenting suitable personal iden-
tification, may access on behalf of the 
minor any record pertaining to the 
minor maintained by OMB in a system 
of records. A legal guardian may simi-
larly act on behalf of an individual de-
clared to be incompetent due to phys-
ical or mental incapacity or age by a 
court of competent jurisdiction, absent 
a court order or consent, a parent or 
legal guardian has no absolute right to 
have access to a record about a child. 
Minors are not precluded from exer-
cising on their own behalf rights given 
to them by the Privacy Act. 

(F) Granting access when accompanied 
by another individual. When an indi-
vidual requesting access to his or her 
record in a system of records main-
tained by OMB wishes to be accom-
panied by another individual during 
the course of the examination of the 
record, the individual making the re-
quest shall submit to the official hav-
ing operational control of the record, a 
signed statement authorizing that per-
son access to the record. 

(G) Denial of access for inadequate 
identification documentation. If the offi-
cial having operation control over the 
records in a system of records main-
tained by OMB determines that an in-
dividual seeking access has not pro-
vided sufficient identification docu-
mentation to permit access, the offi-
cial shall consult with the Assistant to 
the Director for Administration prior 
to finally denying the individual ac-
cess. 

(H) Review of decision to deny access. 
Whenever the Assistant to the Director 
for Administration determines, in ac-
cordance with the procedures herein, 
that access cannot be granted, the re-
sponse will also include a statement of 
the procedures to obtain a review of 
the decision to deny in accordance with 
§ 1302.5 of this part. 

(vii) Exceptions. Nothing in these reg-
ulations shall be construed to entitle 
an individual the right to access to any 
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information compiled in reasonable an-
ticipation of a civil action or pro-
ceedings. The mere fact that records in 
a system of records are frequently the 
subject of litigation does not bring 
those systems of records within the 
scope of this provision. This provision 
is not intended to preclude access by 
an individual to records which are 
available to that individual under 
other processes such as the Freedom of 
Information Act or the rules of civil 
procedure. 

§ 1302.3 Access to the accounting of 
disclosures from records. 

Rules governing the granting of ac-
cess to the accounting of disclosures 
are the same as those for granting ac-
cess to the records (including 
verification of identity) outlined in 
§ 1302.2, of this part. 

§ 1302.4 Requests to amend records. 
(a) Requirement for written requests. 

Individuals desiring to amend a record 
that pertain to them in a system of 
records maintained by OMB, must sub-
mit their request in writing in accord-
ance with the procedures set forth 
herein unless this requirement is 
waived by the official having responsi-
bility for the system of records. 
Records not subject to the Privacy Act 
of 1974 will not be amended in accord-
ance with these provisions. However, 
individuals who believe that such 
records are inaccurate may bring this 
to the attention of OMB. 

(b) Procedures. (1) (i) The request to 
amend a record in a system of records 
shall be addressed to the Assistant to 
the Director for Administration. In-
cluded in the request shall be the name 
of the system and a brief description of 
the record proposed for amendment. In 
the event the request to amend the 
record is the result of the individual’s 
having gained access to the record in 
accordance with the provisions con-
cerning access to records as set forth 
above, copies of previous correspond-
ence between the requester and OMB 
will serve in lieu of a separate descrip-
tion of the record. 

(ii) When the individual’s identity 
has been previously verified pursuant 
to § 1302.2(b)(2)(vi) herein, further 
verification of identity is not required 

as long as the communication does not 
suggest that a need for verification is 
present. If the individual’s identity has 
not been previously verified, OMB may 
require identification validation as de-
scribed in § 1302.2(b)(2)(vi). Individuals 
desiring assistance in the preparation 
of a request to amend a record should 
contact the Assistant to the Director 
for Administration at the address cited 
above. 

(iii) The exact portion of the record 
the individual seeks to have amended 
should be clearly indicated. If possible, 
the proposed alternative language 
should also be set forth, or at a min-
imum, the facts which the individual 
believes are not accurate, relevant, 
timely, or complete should be set forth 
with such particularity as to permit 
OMB not only to understand the indi-
vidual’s basis for the request, but also 
to make an appropriate amendment to 
the record. 

(iv) The request must also set forth 
the reasons why the individual believes 
his record is not accurate, relevant, 
timely, or complete. In order to avoid 
the retention by OMB of personal infor-
mation merely to permit verification 
of records, the burden of persuading 
OMB to amend a record will be upon 
the individual. The individual must 
furnish sufficient facts to persuade the 
official in charge of the system of the 
inaccuracy, irrelevancy, timeliness, or 
incompleteness of the record. 

(v) Incomplete or inaccurate requests 
will not be rejected categorically. The 
individual will be asked to clarify the 
request as needed. 

(2) OMB action on the request. To the 
extent possible, a decision upon a re-
quest to amend a record will be made 
within 10 days, excluding Saturdays, 
Sundays, and legal Federal holidays. 
The response reflecting the decision 
upon a request for amendment will in-
clude the following: 

(i) The decision of the Office of Man-
agement and Budget whether to grant 
in whole, or deny any part of the re-
quest to amend the record. 

(ii) The reasons for the determina-
tion for any portion of the request 
which is denied. 

(iii) The name and address of the offi-
cial with whom an appeal of the denial 
may be lodged. 
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(iv) The name and address of the offi-
cial designated to assist, as necessary, 
and upon request of, the individual 
making the request in the preparation 
of the appeal. 

(v) A description of the review of the 
appeal within OMB (see § 1302.5 of this 
part). 

(vi) A description of any other proce-
dures which may be required of the in-
dividual in order to process the appeal. 
If the nature of the request or the sys-
tem of records precludes a decision 
within 10 days, the individual making 
the request will be informed within 10 
days of the expected date for a deci-
sion. Such a decision will be issued as 
soon as it is reasonably possible, nor-
mally within 30 days from the receipt 
of the request (excluding Saturdays, 
Sundays, and legal Federal holidays) 
unless unusual circumstances preclude 
completing action within that time. If 
the expected completion date for the 
decision indicated cannot be met, the 
individual will be advised of that delay 
and of a revised date when the decision 
may be expected to be completed. 

§ 1302.5 Request for review. 
(a) Individuals wishing to request a 

review of the decision by OMB with re-
gard to an initial request to access or 
amend a record in accordance with the 
provisions of §§ 1302.2 and 1302.4 of this 
part, should submit the request for re-
view in writing and, to the extent pos-
sible, include the information specified 
in § 1302.5(b), below. Individuals desir-
ing assistance in the preparation of 
their request for review should contact 
the Assistant to the Director for Ad-
ministration at the address provided 
herein. 

(b) The request for review should con-
tain a brief description of the record 
involved or in lieu thereof, copies of 
the correspondence from OMB in which 
the request to access or to amend was 
denied and also the reasons why the re-
quester believes that access should be 
granted or the disputed information 
amended. The request for review should 
make reference to the information fur-
nished by the individual in support of 
his claim and the reasons as required 
by §§ 1302.2 and 1302.4 of this part set 
forth by OMB in its decision denying 
access or amendment. Appeals filed 

without a complete statement by the 
requester setting forth the reasons for 
the review will, of course, be processed. 
However, in order to make the appel-
late process as meaningful as possible, 
the requester’s disagreement should be 
set forth in an understandable manner. 
In order to avoid the unnecessary re-
tention of personal information, OMB 
reserves the right to dispose of the ma-
terial concerning the request to access 
or amend a record if no request for re-
view in accordance with this section is 
received by OMB within 180 days of the 
mailing by OMB of its decision upon an 
initial request. A request for review re-
ceived after the 180 day period may, at 
the discretion of the Assistant to the 
Director for Administration, be treated 
as an initial request to access or amend 
a record. 

(c) The request for review should be 
addressed to the Assistant to the Di-
rector for Administration. 

(d) Upon receipt of a request for re-
view, the Assistant to the Director for 
Administration will convene a review 
group composed of the Assistant to the 
Director for Administration, the Gen-
eral Counsel, or their designees, and 
the official having operational control 
over the record. This group will review 
the basis for the requested review and 
will develop a recommended course of 
action to the Deputy Director. If at 
any time additional information is re-
quired from the requester, the Assist-
ant to the Director for Administration 
is authorized to acquire it or authorize 
its acquisition from the requester. 

(e) The Office of Management and 
Budget has established an internal 
Committee on Freedom of Information 
and Privacy (hereinafter referred to as 
the Committee). The Committee is 
composed of: 

(1) Deputy Director; 
(2) Assistant to the Director for Ad-

ministration; 
(3) General Counsel; 
(4) Assistant Director for Budget Re-

view; 
(5) Assistant Director for Legislative 

Reference; 
(6) Assistant to the Director for Pub-

lic Affairs; 
(7) Deputy Associate Director for In-

formation Systems; 
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(8) Deputy Associate Director for 
Statistical Policy; 

(9) Deputy Associate Director for Na-
tional Security; 

(10) Budget and Management Officer; 
(11) Personnel Officer. 
(f) The Committee, when directed by 

the Assistant to the Director for Ad-
ministration, will review the Office’s 
administration of the Freedom of In-
formation and Privacy Acts and make 
recommendations for the improvement 
thereto. In addition, the Committee, 
upon the request of the Deputy Direc-
tor, may evaluate a request for review 
or appeal and recommend a decision to 
the Deputy Director, who has the final 
authority regarding appeals. 

(g) The Deputy Director will inform 
the requester in writing of the decision 
on the request for review within 20 
days (excluding Saturdays, Sundays, 
and legal Federal holidays) from the 
date of receipt by OMB of the individ-
ual’s request for review unless the Dep-
uty Director extends the 20 day period 
for good cause. The extension and the 
reasons therefor will be sent by OMB to 
the requester within the initial 20 day 
period. Such extensions should not be 
routine and should not normally ex-
ceed an additional thirty days. If the 
decision does not grant in full the re-
quest for amendment, the notice of the 
decision will provide a description of 
the steps the individual may take to 
obtain judicial review of such a deci-
sion, a statement that the individual 
may file a concise statement with OMB 
setting forth the individual’s reasons 
for his disagreement with the decision 
and the procedures for filing such a 
statement of disagreement. The Assist-
ant to the Director for Administration 
has the authority to determine the 
‘‘conciseness’’ of the statement, taking 
into account the scope of the disagree-
ment and the complexity of the issues. 
Upon the filing of a proper concise 
statement by the individual, any subse-
quent disclosure of the information in 
dispute will be clearly noted so that 
the fact that the record is disputed is 
apparent, a copy of the concise state-
ment furnished and a concise state-
ment by OMB setting forth its reasons 
for not making the requested changes, 
if OMB chooses to file such a state-
ment. A notation of a dispute is re-

quired to be made only if an individual 
informs the agency of his disagreement 
with OMB’s determination in accord-
ance with § 1302.5 (a), (b) and (c). A copy 
of the individual’s statement, and if it 
chooses, OMB’s statement will be sent 
to any prior transferee of the disputed 
information who is listed on the ac-
counting required by 5 U.S.C. 552a(c). If 
the reviewing official determines that 
the record should be amended in ac-
cordance with the individual’s request, 
OMB will promptly correct the record, 
advise the individual, and inform pre-
vious recipients if an accounting of the 
disclosure was made pursuant to 5 
U.S.C. 552(a)(c). The notification of cor-
rection pertains to information actu-
ally disclosed. 

§ 1302.6 Schedule of fees. 
(a) Prohibitions against charging fees. 

Individuals will not be charged for: 
(1) The search and review of the 

record, 
(2) Any copies of the record produced 

as a necessary part of the process of 
making the record available for access, 
or 

(3) Any copies of the requested record 
when it has been determined that ac-
cess can only be accomplished by pro-
viding a copy of the record through the 
mail. 

(b) Waiver. The Assistant to the Di-
rector for Administration may at no 
charge, provide copies of a record if it 
is determined the production of the 
copies is in the interest of the Govern-
ment. 

(c) Fee schedule and method of pay-
ment. Fees will be charged as provided 
below except as provided in paragraphs 
(a) and (b) of this section. 

(1) Duplication of records. Records will 
be duplicated at a rate of $.10 per page 
for all copying of 4 pages or more. 
There is not charge for duplication 3 or 
fewer pages. 

(2) Where it is anticipated that the 
fees chargeable under this section will 
amount to more than $25.00, the re-
quester shall be promptly notified of 
the amount of the anticipated fee or 
such portion thereof as can readily be 
estimated. In instances where the esti-
mated fees will greatly exceed $25.00, 
an advance deposit may be required. 
The notice or request for an advance 
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deposit shall extend an offer to the re-
quester to consult with Office per-
sonnel in order to reformulate the re-
quest in a manner which will reduce 
the fees, yet still meet the needs of the 
requester. 

(3) Fees should be paid in full prior to 
issuance of requested copies. In the 
event the requester is in arrears for 
previous requests copies will not be 
provided for any subsequent request 
until the arrears have been paid in full. 

(4) Remittances shall be in the form 
either of a personal check or bank 
draft drawn on a bank in the United 
States, or a postal money order. Re-
mittances shall be made payable to the 
order of the Treasury of the United 
States and mailed or delivered to the 
Assistant to the Director for Adminis-
tration, Office of Management and 
Budget, Washington, DC 20503. 

(5) A receipt for fees paid will be 
given upon request. 

PART 1303—PUBLIC INFORMATION 
PROVISIONS OF THE ADMINIS-
TRATIVE PROCEDURES ACT 

ORGANIZATION 

Sec. 
1303.1 General. 
1303.2 Authority and functions. 
1303.3 Organization. 

PROCEDURES 

1303.10 Access to information. 

AVAILABILITY OF INFORMATION 

1303.20 Inspection and copying. 

CHARGES FOR SEARCH AND REPRODUCTION 

1303.30 Definitions. 
1303.40 Fees to be charged—general. 
1303.50 Fees to be charged—categories of re-

questers. 
1303.60 Miscellaneous fee provisions. 
1303.70 Waiver or reduction of charges. 

AUTHORITY: 5 U.S.C. 552. 

SOURCE: 47 FR 33483, Aug. 3, 1982, unless 
otherwise noted. 

ORGANIZATION 

§ 1303.1 General 
This information is furnished for the 

guidance of the public and in compli-
ance with the requirements of section 

552 of title 5, United States Code, as 
amended. 

§ 1303.2 Authority and functions. 

The general functions of the Office of 
Management and Budget, as provided 
by statute and executive order, are to 
develop and execute the budget, over-
see implementation of Administration 
policies and programs, advise and as-
sist the President, and develop and im-
plement management policies for the 
government. 

[63 FR 20514, Apr. 27, 1998] 

§ 1303.3 Organization. 

(a) The brief description of the cen-
tral organization of the Office of Man-
agement and Budget follows: 

(1) The Director’s Office includes the 
Director, the Deputy Director, the Dep-
uty Director for Management, and the 
Executive Associate Director. 

(2) Staff Offices include General 
Counsel, Legislative Affairs, Commu-
nications, Administration, and Eco-
nomic Policy. 

(3) Offices that provide OMB-wide 
support include the Legislative Ref-
erence and Budget Review Divisions. 

(4) Resource Management Offices. 
These offices develop and support the 
President’s management and budget 
agenda in the areas of Natural Re-
sources, Energy and Science, National 
Security and International Affairs, 
Health and Personnel, Human Re-
sources, and General Government and 
Finance. 

(5) Statutory offices include the Of-
fice of Federal Financial Management, 
Office of Federal Procurement Policy, 
and the Office of Information and Reg-
ulatory Affairs. 

(b) The Office of Management and 
Budget is located in Washington, DC, 
and has no field offices. Staff are 
housed in either the Old Executive Of-
fice Building, 17th Street and Pennsyl-
vania Ave, NW., or the New Executive 
Office Building, 725 17th Street NW., 
Washington, DC 20503. Persons desiring 
to visit offices or employees of the Of-
fice of Management and Budget, in ei-
ther building, must write or telephone 
ahead to make an appointment. Secu-
rity in both buildings prevents visitors 
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from entering the building without an 
appointment. 

[63 FR 20514, Apr. 27, 1998] 

PROCEDURES 

§ 1303.10 Access to information. 
(a) The Office of Management and 

Budget makes available information 
pertaining to matters issued, adopted, 
or promulgated by OMB, that are with-
in the scope of 5 U.S.C. 552(a)(2). A pub-
lic reading area is located in the Exec-
utive Office of the President Library, 
Room G–102, New Executive Office 
Building, 725 17th Street NW., Wash-
ington, DC 20503, phone (202) 395–5715. 
Some of these materials are also avail-
able from the Executive Office of the 
President’s Publications Office, Room 
2200 New Executive Office Building, 725 
17th Street NW., Washington, DC 20503, 
phone (202) 395–7332. OMB issuances are 
also available via fax-on-demand at 
(202) 395–9068, and are available elec-
tronically from the OMB homepage at 
http://www.whitehouse.gov/WH/EOP/omb. 
In addition, OMB maintains the Office 
of Information and Regulatory Affairs 
(OIRA) Docket Library, Room 10102, 
New Executive Office Building, 725 17th 
Street NW., Washington, DC 20503, 
phone (202) 395–6880. The Docket Li-
brary contains records related to infor-
mation collections sponsored by the 
Federal government and reviewed by 
OIRA under the Paperwork Reduction 
Act of 1995. The Docket Library also 
maintains records related to proposed 
Federal agency regulatory actions re-
viewed by OIRA under Executive Order 
12866 ‘‘Regulatory Planning and Re-
view’’. Telephone logs and materials 
from meetings with the public attended 
by the OIRA Administrator are also 
available in the Docket Library. 

(b) The FOIA Officer is responsible 
for acting on all initial requests. Indi-
viduals wishing to file a request under 
the Freedom of Information Act (FOIA) 
should address their request in writing 
to the FOIA Officer, Office of Manage-
ment and Budget, 725 17th Street NW., 
Washington, DC 20503, Phone (202) 395– 
5715. Requests for information shall be 
as specific as possible. 

(c) Upon receipt of any request for in-
formation or records, the FOIA Officer 
will determine within 20 days (except-

ing Saturdays, Sundays and legal pub-
lic holidays) after the receipt of such 
request whether it is appropriate to 
grant the request and will immediately 
provide written notification to the per-
son making the request. If the request 
is denied, the written notification to 
the person making the request shall in-
clude the names of the individuals who 
participated in the determination, the 
reasons for the denial, and a notice 
that an appeal may be lodged within 
the Office of Management and Budget. 
(Receipt of a request as used herein 
means the date the request is received 
in the office of the FOIA Officer.) 

(d) Expedited processing. (1) Requests 
and appeals will be taken out of order 
and given expedited treatment when-
ever it is determined that they involve: 

(i) Circumstances in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual; 

(ii) An urgency to inform the public 
about an actual or alleged federal gov-
ernment activity, if made by a person 
primarily engaged in disseminating in-
formation; 

(iii) The loss of substantial due proc-
ess rights; or 

(iv) A matter of widespread and ex-
ceptional media interest in which there 
exist possible questions about the gov-
ernment’s integrity which effect public 
confidence. 

(2) A request for expedited processing 
may be made at the time of the initial 
request for records or at any later 
time. 

(3) A requester who seeks expedited 
processing must submit a statement, 
certified to be true and correct to the 
best of that person’s knowledge and be-
lief, explaining in detail the basis for 
requesting expedited processing. For 
example, a requester within the cat-
egory described in paragraph (d)(1)(ii) 
of this section, if not a full-time mem-
ber of the news media, must establish 
that he or she is a person whose main 
professional activity or occupation is 
information dissemination, though it 
need not be his or her sole occupation. 
A requester within the category 
(d)(1)(ii) of this section also must es-
tablish a particular urgency to inform 
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the public about the government activ-
ity involved in the request, beyond the 
public’s right to know about govern-
ment activity generally. The formality 
of certification may be waived as a 
matter of administrative discretion. 

(4) Within ten days of its receipt of a 
request for expedited processing, OMB 
will decide whether to grant it and will 
notify the requester of the decision. If 
a request for expedited treatment is 
granted, the request will be given pri-
ority and will be processed as soon as 
practicable. If a request for expedited 
processing is denied, any appeal of that 
decision will be acted on expeditiously. 

(e) Appeals shall be set forth in writ-
ing within 30 days of receipt of a denial 
and addressed to the FOIA Officer at 
the address specified in paragraph (b) 
of this section. The appeal shall in-
clude a statement explaining the basis 
for the appeal. Determinations of ap-
peals will be set forth in writing and 
signed by the Deputy Director, or his 
designee, within 20 days (excepting 
Saturdays, Sundays, and legal public 
holidays). If, on appeal, the denial is in 
whole or in part upheld, the written de-
termination will also contain a notifi-
cation of the provisions for judicial re-
view and the names of the persons who 
participated in the determination. 

(f) In unusual circumstances, the 
time limits prescribed in paragraphs 
(c) and (e) of this section may be ex-
tended for not more than 10 days (ex-
cepting Saturdays, Sundays, or legal 
public holidays). Extensions may be 
granted by the FOIA Officer. The ex-
tension period may be split between 
the initial request and the appeal but 
in no instance may the total period ex-
ceed 10 working days. Extensions will 
be by written notice to the persons 
making the request and will set forth 
the reasons for the extension and the 
date the determination is expected. 

(g) With respect to a request for 
which a written notice under para-
graph (f) of this section extends the 
time limits prescribed under paragraph 
(c) of this section, the agency shall no-
tify the person making the request if 
the request cannot be processed within 
the time limit specified in paragraph 
(f) of this section and shall provide the 
person an opportunity to limit the 
scope of the request so that it may be 

processed within that time limit or an 
opportunity to arrange with the agen-
cy an alternative time frame for proc-
essing the request or a modified re-
quest. Refusal by the person to reason-
ably modify the request or arrange 
such an alternative time frame shall be 
considered as a factor in determining 
whether exceptional circumstances 
exist for purposes of 5 U.S.C. 552 
(a)(6)(C). When OMB reasonably be-
lieves that a requester, or a group of 
requestors acting in concert, has sub-
mitted requests that constitute a sin-
gle request, involving clearly related 
matters, OMB may aggregate those re-
quests for purposes of this paragraph. 
One element to be considered in deter-
mining whether a belief would be rea-
sonable is the time period over which 
the requests have occurred. 

(h) As used herein, but only to the 
extent reasonably necessary to the 
proper processing of the particular re-
quest, the term ‘‘unusual cir-
cumstances’’ means: 

(1) The need to search for and collect 
the requested records from establish-
ments that are separated from the of-
fice processing the request; 

(2) The need to search for, collect, 
and appropriately examine a volumi-
nous amount of separate and distinct 
records which are demanded in a single 
request; or 

(3) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina-
tion of the request or among two or 
more components of the agency which 
have a substantial subject matter in-
terest therein. 

[63 FR 20514, Apr. 27, 1998] 

AVAILABILITY OF INFORMATION 

§ 1303.20 Inspection and copying. 
When a request for information has 

been approved pursuant to § 1303.10, the 
person making the request may make 
an appointment to inspect or copy the 
materials requested during regular 
business hours by writing or tele-
phoning the FOIA Officer at the ad-
dress or telephone number listed in 
§ 1303.10(b). Such materials may be cop-
ied and reasonable facilities will be 
made available for that purpose. Copies 
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of individual pages of such materials 
will be made available at the price per 
page specified in § 1303.40(d); however, 
the right is reserved to limit to a rea-
sonable quantity the copies of such ma-
terials which may be made available in 
this manner when copies also are of-
fered for sale by the Superintendent of 
Documents. 

[63 FR 20515, Apr. 27, 1998] 

CHARGES FOR SEARCH AND 
REPRODUCTION 

§ 1303.30 Definitions. 
For the purpose of these regulations: 
(a) All the terms defined in the Free-

dom of Information Act apply. 
(b) A statute specifically providing for 

setting the level of fees for particular 
types of records (5 U.S.C. 552(a)(4)(A)(vi)) 
means any statute that specifically re-
quires a government agency, such as 
the Government Printing Office (GPO) 
or the National Technical Information 
Service (NTIS), to set the level of fees 
for particular types of records, in order 
to: 

(1) Serve both the general public and 
private sector organizations by conven-
iently making available government 
information; 

(2) Ensure that groups and individ-
uals pay the cost of publications and 
other services that are for their special 
use so that these costs are not borne by 
the general taxpaying public; 

(3) Operate an information dissemi-
nation activity on a self-sustaining 
basis to the maximum extent possible; 
or 

(4) Return revenue to the Treasury 
for defraying, wholly or in part, appro-
priated funds used to pay the cost of 
disseminating government informa-
tion. 
Statutes, such as the User Fee Statute, 
which only provide a general discussion 
of fees without explicitly requiring 
that an agency set and collect fees for 
particular documents do not supersede 
the Freedom of Information Act under 
section (a)(4)(A)(vi) of that statute. 

(c) The term direct costs means those 
expenditures that OMB actually incurs 
in searching for and duplicating (and in 
the case of commercial requesters, re-
viewing) documents to respond to a 
FOIA request. Direct costs include, for 

example, the salary of the employee 
performing work (the basic rate of pay 
for the employee plus 16 percent of that 
rate to cover benefits) and the cost of 
operating duplicating machinery. Not 
included in direct costs are overhead 
expenses such as costs of space, and 
heating or lighting the facility in 
which the records are stored. 

(d) The term search means the proc-
ess of looking for and retrieving 
records or information responsive to a 
request. It includes page-by-page or 
line-by-line identification of informa-
tion within records and also includes 
reasonable efforts to locate and re-
trieve information from records main-
tained in electronic form or format. 
OMB employees should ensure that 
searching for material is done in the 
most efficient and least expensive man-
ner so as to minimize costs for both the 
agency and the requester. For example, 
employees should not engage in line- 
by-line search when merely duplicating 
an entire document would prove the 
less expensive and quicker method of 
complying with a request. Search 
should be distinguished, moreover, 
from review of material in order to de-
termine whether the material is ex-
empt from disclosure (see paragraph (f) 
of this section). 

(e) The term duplication means the 
making of a copy of a document, or of 
the information contained in it, nec-
essary to respond to a FOIA request. 
Such copies can take the form of paper, 
microform, audio-visual materials, or 
electronic records (e.g., magnetic tape 
or disk), among others. The requester’s 
specified preference of form or format 
of disclosure will be honored if the 
record is readily reproducible in that 
format. 

(f) The term review refers to the proc-
ess of examining documents located in 
response to a request that is for a com-
mercial use (see paragraph (g) of this 
section) to determine whether any por-
tion of any document located is per-
mitted to be withheld. It also includes 
processing any documents for disclo-
sure, e.g., doing all that is necessary to 
excise them and otherwise prepare 
them for release. Review does not in-
clude time spent resolving general 
legal or policy issues regarding the ap-
plication of exemptions. 
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(g) The term ‘commercial use’ request 
refers to a request from or on behalf of 
one who seeks information for a use or 
purpose that furthers the commercial, 
trade, or profit interests of the re-
quester or the person on whose behalf 
the request is made. In determining 
whether a requester properly belongs 
in this category, OMB must determine 
the use to which a requester will put 
the documents requested. Moreover, 
where an OMB employee has reason-
able cause to doubt the use to which a 
requester will put the records sought, 
or where that use is not clear from the 
request itself, the employee should 
seek additional clarification before as-
signing the request to a specific cat-
egory. 

(h) The term educational institution 
refers to a preschool, a public or pri-
vate elementary or secondary school, 
an institution of graduate higher edu-
cation, an institution of undergraduate 
higher education, an institution of pro-
fessional education, or an institution 
of vocational education, that operates 
a program or programs of scholarly re-
search. 

(i) The term non-commercial scientific 
institution refers to an institution that 
is not operated on a commercial basis 
(as that term is referenced in para-
graph (g) of this section), and that is 
operated solely for the purpose of con-
ducting scientific research the results 
of which are not intended to promote 
any particular product or industry. 

(j) The term representative of the news 
media refers to any peson actively 
gathering news for an entity that is or-
ganized and operated to publish or 
broadcast news to the public. The term 
news means information that is about 
current events or that would be of cur-
rent interest to the public. Examples of 
news media entities include television 
or radio stations broadcasting to the 
public at large, and publishers of peri-
odicals (but only in those instances 
when they can qualify as disseminators 
of news) who make their products 
available for purchase or subscription 
by the general public. These examples 
are not intended to be all-inclusive. 
Moreover, as traditional methods of 
news delivery evolve (e.g., electronic 
dissemination of newspapers through 
telecommunications services), such al-

ternative media would be included in 
this category. In the case of freelance 
journalists, they may be regarded as 
working for a news organization if they 
can demonstrate a solid basis for ex-
pecting publication through that orga-
nization, even though not actually em-
ployed by it. A publication contract 
would be the clearest proof, but OMB 
may also look to the past publication 
record of a requester in making this de-
termination. 

[52 FR 49153, Dec. 30, 1987, as amended at 63 
FR 20515, Apr. 27, 1998] 

§ 1303.40 Fees to be charged—general. 

OMB should charge fees that recoup 
the full allowable direct costs it incurs. 
Moreover, it shall use the most effi-
cient and least costly methods to com-
ply with requests for documents made 
under the FOIA. When documents that 
would be responsive to a request are 
maintained for distribution by agencies 
operating statutory-based fee schedule 
programs (see definition in Sections 
1303.30(b)), such as the NTIS, OMB 
should inform requesters of the steps 
necessary to obtain records from those 
sources. 

(a) Manual searches for records. OMB 
will charge at the salary rate(s) (i.e., 
basic pay plus 16 percent) of the em-
ployee(s) making the search. 

(b) Computer searches for records. OMB 
will charge at the actual direct cost of 
providing the service. This will include 
the cost of operating the central proc-
essing unit (CPU) for that portion of 
operating time that is directly attrib-
utable to searching for records respon-
sive to a FOIA request and operator/ 
programmer salary apportionable to 
the search. 

(c) Review of records. Only requesters 
who are seeking documents for com-
mercial use may be charged for time 
spent reviewing records to determine 
whether they are exempt from manda-
tory disclosure. Charges may be as-
sessed only for the initial review; i.e., 
the review undertaken the first time 
OMB analyzes the applicability of a 
specific exemption to a particular 
record or portion of a record. Records 
or portions of records withheld in full 
under an exemption that is subse-
quently determined not to apply may 
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be reviewed again to determine the ap-
plicability of other exemptions not pre-
viously considered. The costs for such a 
subsequent review is assessable. 

(d) Duplication of records. Records will 
be duplicated at a rate of $.15 per page. 
For copies prepared by computer, such 
as tapes or printouts, OMB shall charge 
the actual cost, including operator 
time, of production of the tape or 
printout. For other methods of repro-
duction or duplication, OMB will 
charge the actual direct costs of pro-
ducing the document(s). If OMB esti-
mates that duplication charges are 
likely to exceed $25, it shall notify the 
requester of the estimated amount of 
fees, unless the requester has indicated 
in advance his willingness to pay fees 
as high as those anticipated. Such a 
notice shall offer a requester the oppor-
tunity to confer with agency personnel 
with the object of reformulating the re-
quest to meet his or her needs at a 
lower cost. 

(e) Other charges. OMB will recover 
the full costs of providing services such 
as those enumerated below when it 
elects to provide them: 

(1) Certifying that records are true 
copies; 

(2) Sending records by special meth-
ods such as express mail. 

(f) Remittances shall be in the form 
either of a personal check or bank 
draft drawn on a bank in the United 
States, or a postal money order. Re-
mittances shall be made payable to the 
order of the Treasury of the United 
States and mailed to the FOIA Officer, 
Office of Management and Budget, 
Washington, DC 20503. 

(g) A receipt for fees paid will be 
given upon request. Refund of fees paid 
for services actually rendered will not 
be made. 

(h) Restrictions on assessing fees. With 
the exception of requesters seeking 
documents for a commercial use, OMB 
will provide the first 100 pages of dupli-
cation and the first two hours of search 
time without charge. Moreover, OMB 
will not charge fees to any requester, 
including commercial use requesters, if 
the cost of collecting a fee would be 
equal to or greater than the fee itself. 

(1) The elements to be considered in 
determining the ‘‘cost of collecting a 
fee’’ are the administrative costs of re-

ceiving and recording a requester’s re-
mittance, and processing the fee for de-
posit in the Treasury Department’s 
special account. 

(2) For purposes of these restrictions 
on assessment of fees, the word ‘‘pages’’ 
refers to paper copies of ‘‘81⁄2 × 11’’ or ‘‘11 
× 14.’’ Thus, requesters are not entitled 
to 100 microfiche or 100 computer disks, 
for example. A microfiche containing 
the equivalent of 100 pages or 100 pages 
of computer printout, does meet the 
terms of the restriction. 

(3) Similarly, the term ‘‘search time’’ 
in this context has as its basis, manual 
search. To apply this term to searches 
made by computer, OMB will deter-
mine the hourly cost of operating the 
central processing unit and the opera-
tor’s hourly salary plus 16 percent. 
When the cost of search (including the 
operator time and the cost of operating 
the computer to process a request) 
equals the equivalent dollar amount of 
two hours of the salary of the person 
performing the search, i.e., the oper-
ator, OMB will begin assessing charges 
for computer search. 

[52 FR 49153, Dec. 30, 1987, as amended at 63 
FR 20515, Apr. 27, 1998] 

§ 1303.50 Fees to be charged—cat-
egories of requesters. 

There are four categories of FOIA re-
questers: commercial use requesters; 
educational and non-commercial sci-
entific institutions; representatives of 
the news media; and all other request-
ers. The specific levels of fees for each 
of these categories are: 

(a) Commercial use requesters. When 
OMB receive a request for documents 
for commercial use, it will assess 
charges that recover the full direct 
costs of searching for, reviewing for re-
lease, and duplicating the record 
sought. Requesters must reasonably 
describe the records sought. Commer-
cial use requesters are not entitled to 
two hours of free search time nor 100 
free pages of reproduction of docu-
ments. OMB may recover the cost of 
searching for and reviewing records 
even if there is ultimately no disclo-
sure of records (see § 1303.60(b)). 

(b) Educational and non-commercial 
scientific institution requesters. OMB 
shall provide documents to requesters 
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in this category for the cost of repro-
duction alone, excluding charges for 
the first 100 pages. To be eligible for in-
clusion in this category, requesters 
must show that the request is being 
made as authorized by and under the 
auspices of a qualifying institution and 
that the records are not sought for a 
commercial use, but are sought in fur-
therance of scholarly (if the request is 
from an educational institution) or sci-
entific (if the request is from a non- 
commercial scientific institution) re-
search. Requesters must reasonably de-
scribe the records sought. 

(c) Requesters who are representatives 
of the news media. OMB shall provide 
documents to requesters in this cat-
egory for the cost of reproduction 
alone, excluding charges for the first 
100 pages. To be eligible for inclusion in 
this category, a requester must meet 
the criteria in § 1303.10(j), and his or her 
request must not be made for a com-
mercial use. In reference to this class 
of requester, a request for records sup-
porting the news dissemination func-
tion of the requester shall not be con-
sidered to be a request that is for a 
commercial use. Requesters must rea-
sonably describe the records sought. 

(d) All other requesters. OMB shall 
charge requesters who do not fit into 
any of the categories above fees that 
recover the full reasonable direct cost 
of searching for and reproducing 
records that are responsive to the re-
quest, except that the first 100 pages of 
reproduction and the first two hours of 
search time shall be furnished without 
charge. Moreover, requests for records 
about the requesters filed in OMB’s 
systems of records will continue to be 
treated under the fee provisions of the 
Privacy Act of 1974 which permit fees 
only for reproduction. Requesters must 
reasonably describe the records sought. 

[52 FR 49154, Dec. 30, 1987] 

§ 1303.60 Miscellaneous fee provisions. 
(a) Charging interest—notice and rate. 

OMB may begin assessing interest 
charges on an unpaid bill starting on 
the 31st day following the day on which 
the billing was sent. The fact that the 
fee has been received by OMB within 
the thirty day grace period, even if not 
processed, will suffice to stay the ac-
crual of interest. Interest will be at the 

rate prescribed in section 3717 of title 
31 of the United States Code and will 
accrue from the date of the billing. 

(b) Charges for unsuccessful search. 
OMB may assess charges for time spent 
searching, even if it fails to locate the 
records or if records located are deter-
mined to be exempt from disclosure. If 
OMB estimates that search charges are 
likely to exceed $25, it shall notify the 
requester of the estimated amount of 
fees, unless the requester has indicated 
in advance his willingness to pay fees 
as high as those anticipated. Such a 
notice shall offer the requester the op-
portunity to confer with agency per-
sonnel with the object of reformulating 
the request to meet his or her needs at 
a lower cost. 

(c) Aggregating requests. A requester 
may not file multiple requests at the 
same time, each seeking portions of a 
document or documents, solely in order 
to avoid payment of fees. When OMB 
reasonably believes that a requester, or 
a group of requestors acting in concert, 
has submitted requests that constitute 
a single request, involving clearly re-
lated matters, OMB may aggregate 
those requests and charge accordingly. 
One element to be considered in deter-
mining whether a belief would be rea-
sonable is the time period over which 
the requests have occurred. 

(d) Advance payments. OMB may not 
require a requester to make an advance 
payment, i.e., payment before work is 
commenced or continued on a request, 
unless: 

(1) OMB estimates or determines that 
allowable charges that a requester may 
be required to pay are likely to exceed 
$250. Then, OMB will notify the re-
quester of the likely cost and obtain 
satisfactory assurance of full payment 
where the requester has a history of 
prompt payment of FOIA fees, or re-
quire an advance payment of an 
amount up to the full estimated 
charges in the case of requesters with 
no history of payment; or 

(2) A requester has previously failed 
to pay a fee charged in a timely fashion 
(i.e., within 30 days of the date of the 
billing). Then, OMB may require the 
requester to pay the full amount owed 
plus any applicable interest as provided 
above or demonstrate that he or she 
has, in fact, paid the fee, and to make 
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an advance payment of the full amount 
of the estimated fee before the agency 
begins to process a new request or a 
pending request from that requester. 

(3) When OMB acts under paragraph 
(d)(1) or (2) of this section, the adminis-
trative time limits prescribed in the 
FOIA, 5 U.S.C. 552(a)(6) (i.e., 20 working 
days from receipt of initial requests 
and 20 working days from receipt of ap-
peals from initial denial, plus permis-
sible extensions of these time limits), 
will begin only after OMB has received 
fee payments described in paragraphs 
(d)(1) and (2) of this section. 

(e) Effect of the Debt Collection Act of 
1982 (Pub. L. 97–365). OMB should com-
ply with provisions of the Debt Collec-
tion Act, including disclosure to con-
sumer reporting agencies and use of 
collection agencies, where appropriate, 
to encourage repayment. 

[52 FR 49154, Dec. 30, 1987, as amended at 63 
FR 20515, Apr. 27, 1998] 

§ 1303.70 Waiver or reduction of 
charges. 

Fees otherwise chargeable in connec-
tion with a request for disclosure of a 
record shall be waived or reduced 
where it is determined that disclosure 
is in the public interest because it is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the Government and is 
not primarily in the commercial inter-
est of the requester. 

[52 FR 49155, Dec. 30, 1987] 

PART 1304—POST EMPLOYMENT 
CONFLICT OF INTEREST 

Sec. 
1304.4601 Purpose. 
1304.4604 Definitions. 
1304.4605 Post-employment restrictions. 
1304.4606 Exemptions. 
1304.4607 Advice to former Government em-

ployees. 
1304.4608 Administrative Enforcement Pro-

cedures (18 U.S.C. 207(j); 5 CFR 737.27). 

AUTHORITY: Title V, Section 501(a), Pub. L. 
95–521, as amended, 92 Stat. 1864; and Sec-
tions 1 and 2, Pub. L. 96–28, 93 Stat. 76 [18 
U.S.C. 207]; 5 CFR 737. 

SOURCE: 45 FR 84007, Dec. 22, 1980, unless 
otherwise noted. 

§ 1304.4601 Purpose. 

(a) This section sets forth OMB’s pol-
icy and procedures under the Ethics in 
Government Act of 1978, 18 U.S.C. 207, 
and the Office of Personnel Manage-
ment’s implementing regulations, 5 
CFR part 737, for determining viola-
tions of restrictions on post-employ-
ment activities and for exercising 
OMB’s administrative enforcement au-
thority. 

(b) These regulations bar certain acts 
by former Government employees 
which may reasonably give the appear-
ance of making unfair use of prior Gov-
ernment employment and affiliations. 
OMB acts on the premise that it has 
the primary responsibility for the en-
forcement of restrictions on post-em-
ployment activities and that criminal 
enforcement by the Department of Jus-
tice should be undertaken only in cases 
involving aggravated circumstances. 

(c) These regulations do not incor-
porate possible additional restrictions 
contained in a professional code of con-
duct to which an employee may also be 
subject. 

(d) Any person who holds a Govern-
ment position after June 30, 1979, is 
subject to the restrictions under this 
section; except that the new provisions 
applicable to Senior employees des-
ignated by the Director of the Office of 
Government Ethics are effective Feb-
ruary 28, 1980. 

§ 1304.4604 Definitions. 

(a) Government Employee includes any 
officer or employee of the Executive 
Branch, those appointed or detailed 
under 5 U.S.C. 3374, and Special Gov-
ernment Employees. It does not in-
clude an individual performing services 
for the United States as an inde-
pendent contractor under a personal 
service contract. 

(b) Former Government Employee 
means one who was, and no longer is, a 
Government employee. 

(c) Special Government Employee 
means an officer or employee of an 
agency who is retained, designated, ap-
pointed, or employed to perform tem-
porary duties on a full-time or inter-
mittent basis for not more than 130 
days during any period of 365 consecu-
tive days. This applies whether the 
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Special Government Employee is com-
pensated or not. 

(d) Senior Employee means an em-
ployee or officer as designated in the 
statute or by the Director of the Office 
of Government Ethics. The Director of 
the Office of Government Ethics has 
designated civilians who have signifi-
cant decision-making or supervisory 
responsibility and are paid at or equiv-
alent to GS–17 or above as Senior Em-
ployees. Civilians paid at the Executive 
level are automatically designated by 
statute as Senior Employees. (A list of 
Senior Employee positions is found at 5 
CFR 737.33.) 

§ 1304.4605 Post-employment restric-
tions. 

(a) General Restrictions Applicable 
to All Former Government Employees: 

(1) Permanent Bar. A former Govern-
ment employee is restricted from act-
ing as a representative before an agen-
cy as to a particular matter involving 
a specific party if the employee partici-
pated personally and substantially in 
that matter as a Government em-
ployee. The government employee is 
also restricted from making any oral 
or written communication to an agen-
cy with the intent to influence on be-
half of another person as to a par-
ticular matter involving a specific 
party if the former Government em-
ployee participated personally and sub-
stantially in that matter as a Govern-
ment employee. 

(2) Two-Year Bar. (i) A former Gov-
ernment employee is restricted for two 
years from acting as a representative 
before an agency as to a particular 
matter involving a specific party if the 
employee had official responsibility for 
that matter. The former Government 
employee is also restricted for two 
years from making any oral or written 
communication to any agency with the 
intent to influence on behalf of another 
person as to a particular matter in-
volving a specific party if the employee 
had official responsibility for that mat-
ter. 

(ii) In order to be a matter for which 
the former Government employee had 
official responsibility, the matter must 
actually have been pending under the 
employee’s responsibility within the 

period of one year prior to the termi-
nation of such responsibility. 

(iii) The statutory two-year restric-
tion period is measured from the date 
when the employee’s responsibility for 
a particular matter ends, not from the 
termination of Government service. 

(b) Restrictions Applicable Only to 
Former Senior Employees: 

(1) Two-Year Bar on Assisting in Rep-
resenting. (i) A former Senior Employee 
is restricted for two years from assist-
ing in representing another person by 
personal appearance before an agency 
as to a particular matter involving a 
specific party if the former Senior Em-
ployee participated personally and sub-
stantially in that matter as a Govern-
ment employee. 

(ii) The statutory two-year period is 
measured from the date of termination 
of employment in the position that was 
held by the Senior Employee when he 
participated personally and substan-
tially in the matter involved. 

(2) One-Year Bar on Attempts to Influ-
ence Former Agency. (i) A former Senior 
Employee is restricted for one year 
from any transactions with the former 
agency on a particular matter with the 
intent to influence the agency, regard-
less of the former Senior Employee’s 
prior involvement in that matter. 

(ii) This restriction is aimed at the 
possible use of personal influence based 
on past Government affiliations in 
order to facilitate transaction of busi-
ness. Therefore, it includes matters 
which first arise after a Senior Em-
ployee leaves Government service. 

(iii) The restriction applies whether 
the former Senior Employee is rep-
resenting another or representing him-
self, either by appearance before an 
agency or through communication 
with that agency. 

(c) OFPP is a separate agency for 
purposes of the foregoing restrictions 
on post-employment activities. 

§ 1304.4606 Exemptions. 

(a) General. (1) Communications made 
solely to furnish scientific or techno-
logical information are exempt from 
these prohibitions. 

(2) A former Government employee 
may be exempted from the restrictions 
on post-employment practices if the 
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Deputy Director of OMB, in consulta-
tion with the Director of the Office of 
Government Ethics, executes a certifi-
cation that is published in the FEDERAL 
REGISTER. The certification shall state 
that the former Government employee 
has outstanding qualifications in a sci-
entific, technological or other tech-
nical discipline; is acting with respect 
to a particular matter which requires 
such qualifications; and the national 
interest would be served by his partici-
pation. 

(b) Specific. The one-year bar shall 
not apply to a former Senior Employ-
ee’s representation on new matters if 
the former Senior Employee is: 

(1) An elected State or local govern-
ment official, who is acting on behalf 
of such government; or 

(2) Regularly employed by or acting 
on behalf of an agency or instrumen-
tality of a State or local government; 
an accredited, degree-granting institu-
tion of higher education; or a non-prof-
it hospital or medical research organi-
zation. 

§ 1304.4607 Advice to former Govern-
ment employees. 

The Office of General Counsel, OMB, 
has the responsibility for providing as-
sistance promptly to former Govern-
ment employees who seek advice on 
specific problems. 

§ 1304.4608 Administrative Enforce-
ment Procedures (18 U.S.C. 207(j); 5 
CFR 737.27). 

(a) Whenever an allegation is made 
that a former Government employee 
has violated 18 U.S.C. 207(a), (b) or (c) 
or any of the regulations promulgated 
thereunder by the Office of Govern-
ment Ethics or by OMB, the allegation 
and any supporting evidence shall be 
transmitted through the Office of Gen-
eral Counsel to the Deputy Director, 
OMB. 

(b) Allegations and evidence shall be 
safeguarded so as to protect the pri-
vacy of former employees prior to a de-
termination of sufficient cause to ini-
tiate an administrative disciplinary 
proceeding. 

(c) If review by the Office of General 
Counsel, OMB, shows that the informa-
tion concerning a possible violation 
does not appear to be frivolous, the 

Deputy Director, OMB, shall expedi-
tiously provide all relevant evidence, 
any appropriate comments, and copies 
of applicable agency regulations to the 
director, Office of Government Ethics, 
and to the Criminal Division, Depart-
ment of Justice. Unless the Depart-
ment of Justice informs OMB that it 
does not intend to initiate criminal 
prosecution, OMB shall coordinate any 
investigation or administrative action 
with the Department of Justice in 
order to avoid prejudicing criminal 
proceedings. 

(d) After appropriate review and rec-
ommendation by the Office of General 
Counsel, if the Deputy Director, OMB, 
determines that there is reasonable 
cause to believe that there has been a 
violation, the Deputy Director may di-
rect the Office of General Counsel to 
initiate an administrative disciplinary 
proceeding and may designate an indi-
vidual to represent OMB in the pro-
ceeding. 

(e) Notice. The Office of General 
Counsel shall provide the former Gov-
ernment employee with adequate no-
tice of its intention to institute a pro-
ceeding and with an opportunity for a 
hearing. The notice must include a 
statement of allegations, and the basis 
thereof, in sufficient detail to enable 
the former Government employee to 
prepare an adequate defense; notifica-
tion of the right to a hearing; and an 
explanation of the method by which a 
hearing may be requested. 

(f) Hearing. A hearing may be ob-
tained by submitting a written request 
to the Office of General Counsel. 

(g) Examiner. The presiding official at 
the proceedings shall be the hearing ex-
aminer, who is delegated authority by 
the Director, OMB, to make an initial 
decision. The hearing examiner shall 
be an attorney in the Office of General 
Counsel designated by the General 
Counsel. The hearing examiner shall be 
impartial and shall not have partici-
pated in any manner in the decision to 
initiate the proceedings. 

(h) Time, date and place. The hearing 
shall be conducted at a reasonable 
time, date, and place. The hearing ex-
aminer shall give due regard in setting 
the hearing date to the former Govern-
ment employee’s need for adequate 
time to properly prepare a defense and 
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for an expeditious resolution of allega-
tions that may be damaging to his rep-
utation. 

(i) Hearing rights. The hearing shall 
include, as a minimum, the right to 
represent oneself or to be represented 
by counsel; the right to introduce and 
examine witnesses and to submit phys-
ical evidence; the right to confront and 
cross-examine adverse witnesses; the 
right to present oral argument; and, on 
request, the right to have a transcript 
or recording of the proceedings. 

(j) Burden of proof. OMB has the bur-
den of proof and must establish sub-
stantial evidence of a violation. 

(k) Decision. The hearing examiner 
shall make a decision based exclusively 
on matters of record in the pro-
ceedings. All findings of fact and con-
clusions of law relevant to the matters 
at issue shall be set forth in the deci-
sion. 

(l) Appeal within OMB. Within 30 days 
of the date of the hearing examiner’s 
decision, either party may appeal the 
decision to the Director. The Director 
shall make a decision on the appeal 
based solely on the record of the pro-
ceedings or on those portions of the 
record agreed to by the parties to limit 
the issues. If the Director modifies or 
reverses the hearing examiner’s deci-
sion, he shall specify the findings of 
fact and conclusions of law that are 
different from those of the hearing ex-
aminer. 

(m) Administrative sanctions. Adminis-
trative sanctions may be taken if the 
former Government employee fails to 
request a hearing after receipt of ade-
quate notice or if a final administra-
tive determination of a violation of 18 
U.S.C. 207 (a), (b) or (c) or regulations 
promulgated thereunder has been 
made. The Director may prohibit the 
former Government employee from ap-
pearance or communication with OMB 
on behalf of another for a period not to 
exceed five years (5 CFR 737.27(a)(9)(i)) 
or take other appropriate disciplinary 
action (5 CFR 737.27(a)(9)(ii)). 

(n) Judicial review. Any person found 
by an OMB administrative decision to 
have participated in a violation of 18 
U.S.C. 207 (a), (b) or (c) or regulations 
promulgated thereunder may seek judi-
cial review of the administrative deci-
sion. 

PART 1305—RELEASE OF OFFICIAL 
INFORMATION, AND TESTIMONY 
BY OMB PERSONNEL AS WIT-
NESSES, IN LITIGATION 

Sec. 
1305.1 Purpose and scope. 
1305.2 Production prohibited unless ap-

proved. 
1305.3 Procedures in the event of a demand 

for disclosure. 
1305.4 Procedure in the event of an adverse 

ruling. 
1305.5 No private right of action. 

AUTHORITY: 31 U.S.C. 502. 

SOURCE: 62 FR 29285, May 30, 1997, unless 
otherwise noted. 

§ 1305.1 Purpose and scope. 
This part contains the regulations of 

the Office of Management and Budget 
(OMB) concerning procedures to be fol-
lowed when, in litigation (including ad-
ministrative proceedings), a subpoena, 
order or other demand (hereinafter in 
this part referred to as a ‘‘demand’’) of 
a court or other authority is issued for 
the production or disclosure of: 

(a) Any material contained in the 
files of OMB; 

(b) Any information relating to ma-
terials contained in the files of OMB; 
or 

(c) Any information or material ac-
quired by any person while such person 
was an employee of OMB as a part of 
the performance of the person’s official 
duties or because of the person’s offi-
cial status. 

§ 1305.2 Production prohibited unless 
approved. 

No employee or former employee of 
OMB shall, in response to a demand of 
a court or other authority, produce any 
material contained in the files of OMB, 
disclose any information relating to 
materials contained in the files of 
OMB, or disclose any information or 
produce any material acquired as part 
of the performance of the person’s offi-
cial duties, or because of the person’s 
official status, without the prior ap-
proval of the General Counsel. 

§ 1305.3 Procedures in the event of a 
demand for disclosure. 

(a) Whenever a demand is made upon 
an employee or former employee of 
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OMB for the production of material or 
the disclosure of information described 
in § 1305.2, he shall immediately notify 
the General Counsel. If possible, the 
General Counsel shall be notified be-
fore the employee or former employee 
concerned replies to or appears before 
the court or other authority. 

(b) If information or material is 
sought by a demand in any case or 
matter in which OMB is not a party, an 
affidavit (or, if that is not feasible, a 
statement by the party seeking the in-
formation or material, or by his attor-
ney) setting forth a summary of the in-
formation or material sought and its 
relevance to the proceeding, must be 
submitted before a decision is made as 
to whether materials will be produced 
or permission to testify or otherwise 
provide information will be granted. 
Any authorization for testimony by a 
present or former employee of OMB 
shall be limited to the scope of the de-
mand as summarized in such state-
ment. 

(c) If response to a demand is re-
quired before instructions from the 
General Counsel are received, an attor-
ney designated for that purpose by 
OMB shall appear, and shall furnish the 
court or other authority with a copy of 
the regulations contained in this part 
and inform the court or other author-
ity that the demand has been or is 
being, as the case may be, referred for 
prompt consideration by the General 
Counsel. The court or other authority 

shall be requested respectfully to stay 
the demand pending receipt of the re-
quested instructions from the General 
Counsel. 

(Approved by the Office of Management and 
Budget under control number 0348–0056) 

§ 1305.4 Procedure in the event of an 
adverse ruling. 

If the court or other authority de-
clines to stay the effect of the demand 
in response to a request made in ac-
cordance with § 1305.3(c) pending re-
ceipt of instructions from the General 
Counsel, or if the court or other au-
thority rules that the demand must be 
complied with irrespective of the in-
structions from the General Counsel 
not to produce the material or disclose 
the information sought, the employee 
or former employee upon whom the de-
mand has been made shall respectfully 
decline to comply with the demand 
(United States ex rel. Touhy v. Ragen, 
340 U.S. 462 (1951)). 

(Approved by the Office of Management and 
Budget under control number 0348–0056) 

§ 1305.5 No private right of action. 

This part is intended only to provide 
guidance for the internal operations of 
OMB, and is not intended to, and does 
not, and may not be relied upon to cre-
ate a right or benefit, substantive or 
procedural, enforceable at law by a 
party against the United States. 
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