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in or from the EEZ and subject to the rec-
reational fishing measures of this part, land-
ing summer flounder in a state whose fishery 
management measures are determined by 
the Regional Administrator to be conserva-
tion equivalent shall not be subject to the 
more restrictive Federal measures, pursuant 
to the provisions of § 648.4(b). Those vessels 
shall be subject to the recreational fishing 
measures implemented by the state in which 
they land. 

(2) [Reserved] 
(b) Federally permitted vessels subject to 

the recreational fishing measures of this 
part, and other recreational fishing vessels 
subject to the recreational fishing measures 
of this part and registered in states whose 
fishery management measures are not deter-
mined by the Regional Administrator to be 
the conservation equivalent of the season, 
minimum size, and possession limit pre-
scribed in §§ 648.104(b), 648.105, and 648.106(a), 
respectively, due to the lack of, or the rever-
sal of, a conservation equivalent rec-
ommendation from the Summer Flounder 
Board of the ASMFC, shall be subject to the 
following precautionary default measures: 
Season—May 1 through September 30; min-
imum size—20.0 inches (50.80 cm); and posses-
sion limit—two fish. 

§ 648.108 Framework adjustments to 
management measures. 

(a) Within season management action. 
The Council, at any time, may initiate 
action to add or adjust management 
measures within the Summer Floun-
der, Scup, and Black Sea Bass FMP if 
it finds that action is necessary to 
meet or be consistent with the goals 
and objectives of the plan. 

(1) Adjustment process. The Council 
shall develop and analyze appropriate 
management actions over the span of 
at least two Council meetings. The 
Council must provide the public with 
advance notice of the availability of 
the recommendation(s), appropriate 
justification(s) and economic and bio-
logical analyses, and the opportunity 
to comment on the proposed adjust-
ment(s) at the first meeting and prior 
to and at the second Council meeting. 
The Council’s recommendations on ad-
justments or additions to management 
measures must come from one or more 
of the following categories: Minimum 
fish size, maximum fish size, gear re-
strictions, gear requirements or prohi-
bitions, permitting restrictions, rec-
reational possession limit, recreational 
seasons, closed areas, commercial sea-
sons, commercial trip limits, commer-

cial quota system including commer-
cial quota allocation procedure and 
possible quota set asides to mitigate 
bycatch, recreational harvest limit, an-
nual specification quota setting proc-
ess, FMP Monitoring Committee com-
position and process, description and 
identification of essential fish habitat 
(and fishing gear management meas-
ures that impact EFH), description and 
identification of habitat areas of par-
ticular concern, overfishing definition 
and related thresholds and targets, re-
gional gear restrictions, regional sea-
son restrictions (including option to 
split seasons), restrictions on vessel 
size (LOA and GRT) or shaft horse-
power, operator permits, changes to 
the Northeast Region SBRM (including 
the CV-based performance standard, 
the means by which discard data are 
collected/obtained, fishery stratifica-
tion, reports, and/or industry-funded 
observers or observer set-aside pro-
grams), any other commercial or rec-
reational management measures, any 
other management measures currently 
included in the FMP, and set aside 
quota for scientific research. 

(2) Council recommendation. After de-
veloping management actions and re-
ceiving public testimony, the Council 
shall make a recommendation to the 
Regional Administrator. The Council’s 
recommendation must include sup-
porting rationale, if management 
measures are recommended, an anal-
ysis of impacts, and a recommendation 
to the Regional Administrator on 
whether to issue the management 
measures as a final rule. If the Council 
recommends that the management 
measures should be issued as a final 
rule, it must consider at least the fol-
lowing factors and provide support and 
analysis for each factor considered: 

(i) Whether the availability of data 
on which the recommended manage-
ment measures are based allows for 
adequate time to publish a proposed 
rule, and whether the regulations 
would have to be in place for an entire 
harvest/fishing season. 

(ii) Whether there has been adequate 
notice and opportunity for participa-
tion by the public and members of the 
affected industry in the development of 
recommended management measures. 
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(iii) Whether there is an immediate 
need to protect the resource. 

(iv) Whether there will be a con-
tinuing evaluation of management 
measures adopted following their im-
plementation as a final rule. 

(3) NMFS action. If the Council’s rec-
ommendation includes adjustments or 
additions to management measures 
and, if after reviewing the Council’s 
recommendation and supporting infor-
mation: 

(i) NMFS concurs with the Council’s 
recommended management measures 
and determines that the recommended 
management measures should be issued 
as a final rule based on the factors 
specified in paragraph (a)(2) of this sec-
tion, the measures will be issued as a 
final rule in the FEDERAL REGISTER. 

(ii) If NMFS concurs with the Coun-
cil’s recommended management meas-
ures and determines that the rec-
ommended management measures 
should be published first as a proposed 
rule, the measures will be published as 
a proposed rule in the FEDERAL REG-
ISTER. After additional public com-
ment, if NMFS concurs with the Coun-
cil recommendation, the measures will 
be issued as a final rule and published 
in the FEDERAL REGISTER. 

(iii) If NMFS does not concur, the 
Council will be notified in writing of 
the reasons for the non-concurrence. 

(4) Emergency actions. Nothing in this 
section is meant to derogate from the 
authority of the Secretary to take 
emergency action under section 305(e) 
of the Magnuson-Stevens Act. 

(b) [Reserved] 

[64 FR 57595, Oct. 26, 1999, as amended at 73 
FR 4755, Jan. 28, 2008] 

EFFECTIVE DATE NOTE: At 76 FR 60629, 
Sept. 29, 2011, § 648.108 was revised, effective 
October 31, 2011. For the convenience of the 
user, the revised text is set forth as follows: 

§ 648.108 Summer flounder gear restric-
tions. 

(a) General. (1) Otter trawlers whose owners 
are issued a summer flounder permit and 
that land or possess 100 lb (45.4 kg) or more 
of summer flounder from May 1 through Oc-
tober 31, or 200 lb (90.7 kg) or more of sum-
mer flounder from November 1 through April 
30, per trip, must fish with nets that have a 
minimum mesh size of 5.5-inch (14.0-cm) dia-
mond or 6.0-inch (15.2-cm) square mesh ap-
plied throughout the body, extension(s), and 
codend portion of the net. 

(2) Mesh size is measured by using a wedge- 
shaped gauge having a taper of 2 cm (0.79 
inches) in 8 cm (3.15 inches), and a thickness 
of 2.3 mm (0.09 inches), inserted into the 
meshes under a pressure or pull of 5 kg (11.02 
lb) for mesh size less than 120 mm (4.72 
inches) and under a pressure or pull of 8 kg 
(17.64 lb) for mesh size at, or greater than, 120 
mm (4.72 inches). The mesh size is the aver-
age of the measurements of any series of 20 
consecutive meshes for nets having 75 or 
more meshes, and 10 consecutive meshes for 
nets having fewer than 75 meshes. The mesh 
in the regulated portion of the net is meas-
ured at least five meshes away from the 
lacings, running parallel to the long axis of 
the net. 

(b) Exemptions. Unless otherwise restricted 
by this part, the minimum mesh-size re-
quirements specified in paragraph (a)(1) of 
this section do not apply to: 

(1) Vessels issued a summer flounder mora-
torium permit, a Summer Flounder Small- 
Mesh Exemption Area letter of authorization 
(LOA), required under paragraph (b)(1)(i) of 
this section, and fishing from November 1 
through April 30 in the exemption area, 
which is east of the line that follows 72°30.0′ 
W. long. until it intersects the outer bound-
ary of the EEZ (copies of a map depicting the 
area are available upon request from the Re-
gional Administrator). Vessels fishing under 
the LOA shall not fish west of the line. Ves-
sels issued a permit under§ 648.4(a)(3)(iii) may 
transit the area west or south of the line, if 
the vessel’s fishing gear is stowed in a man-
ner prescribed under § 648.108(e), so that it is 
not ‘‘available for immediate use’’ outside 
the exempted area. The Regional Adminis-
trator may terminate this exemption if he/ 
she determines, after a review of sea sam-
pling data, that vessels fishing under the ex-
emption are discarding more than 10 percent, 
by weight, of their entire catch of summer 
flounder per trip. If the Regional Adminis-
trator makes such a determination, he/she 
shall publish notification in the FEDERAL 
REGISTER terminating the exemption for the 
remainder of the exemption season. 

(i) Requirements. (A) A vessel fishing in the 
Summer Flounder Small-Mesh Exemption 
Area under this exemption must have on 
board a valid LOA issued by the Regional 
Administrator. 

(B) The vessel must be in enrolled in the 
exemption program for a minimum of 7 days. 

(ii) [Reserved] 
(2) Vessels fishing with a two-seam otter 

trawl fly net with the following configura-
tion, provided that no other nets or netting 
with mesh smaller than 5.5 inches (14.0 cm) 
are on board: 

(i) The net has large mesh in the wings 
that measures 8 inches (20.3 cm) to 64 inches 
(162.6 cm). 
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(ii) The first body section (belly) of the net 
has 35 or more meshes that are at least 8 
inches (20.3 cm). 

(iii) The mesh decreases in size throughout 
the body of the net to 2 inches (5 cm) or 
smaller towards the terminus of the net. 

(3) The Regional Administrator may termi-
nate this exemption if he/she determines, 
after a review of sea sampling data, that ves-
sels fishing under the exemption, on average, 
are discarding more than 1 percent of their 
entire catch of summer flounder per trip. If 
the Regional Administrator makes such a 
determination, he/she shall publish notifica-
tion in the FEDERAL REGISTER terminating 
the exemption for the remainder of the cal-
endar year. 

(c) Net modifications. No vessel subject to 
this part shall use any device, gear, or mate-
rial, including, but not limited to, nets, net 
strengtheners, ropes, lines, or chafing gear, 
on the top of the regulated portion of a trawl 
net; except that, one splitting strap and one 
bull rope (if present) consisting of line or 
rope no more than 3 inches (7.2 cm) in diame-
ter may be used if such splitting strap and/ 
or bull rope does not constrict, in any man-
ner, the top of the regulated portion of the 
net, and one rope no greater than 0.75 inches 
(1.9 cm) in diameter extending the length of 
the net from the belly to the terminus of the 
codend along the top, bottom, and each side 
of the net. ‘‘Top of the regulated portion of 
the net’’ means the 50 percent of the entire 
regulated portion of the net that (in a hypo-
thetical situation) will not be in contact 
with the ocean bottom during a tow if the 
regulated portion of the net were laid flat on 
the ocean floor. For the purpose of this para-
graph (c), head ropes shall not be considered 
part of the top of the regulated portion of a 
trawl net. A vessel shall not use any means 
or mesh configuration on the top of the regu-
lated portion of the net, as defined paragraph 
(c) of this section, if it obstructs the meshes 
of the net or otherwise causes the size of the 
meshes of the net while in use to diminish to 
a size smaller than the minimum specified in 
paragraph (a) of this section. 

(d) Mesh obstruction or constriction. (1) A 
fishing vessel may not use any mesh configu-
ration, mesh construction, or other means 
on or in the top of the net, as defined in 
paragraph (c) of this section, that obstructs 
the meshes of the net in any manner. 

(2) No person on any vessel may possess or 
fish with a net capable of catching summer 
flounder in which the bars entering or 
exiting the knots twist around each other. 

(e) Stowage of nets. Otter trawl vessels re-
taining 100 lb (45.3 kg) or more of summer 
flounder from May 1 through October 31, or 
200 lb (90.6 kg) or more of summer flounder 
from November 1 through April 30, and sub-
ject to the minimum mesh size requirement 
of paragraph (a)(1) of this section may not 
have ‘‘available for immediate use’’ any net 

or any piece of net that does not meet the 
minimum mesh size requirement, or any net, 
or any piece of net, with mesh that is rigged 
in a manner that is inconsistent with the 
minimum mesh size requirement. A net that 
is stowed in conformance with one of the 
methods specified in § 648.23(b) and that can 
be shown not to have been in recent use is 
considered to be not ‘‘available for imme-
diate use.’’ 

(f) The minimum net mesh requirement 
may apply to any portion of the net. The 
minimum mesh size and the portion of the 
net regulated by the minimum mesh size 
may be adjusted pursuant to the procedures 
in § 648.102. 

§ 648.109 Sea turtle conservation. 

Sea turtle regulations are found at 50 
CFR parts 222 and 223. 

EFFECTIVE DATE NOTE: At 76 FR 60630, 
Sept. 29, 2011, § 648.109 was added, effective 
October 31, 2011. 

§ 648.110 Summer flounder framework 
adjustments to management meas-
ures. 

(a) Within season management action. 
The MAFMC may, at any time, initiate 
action to add or adjust management 
measures within the Summer Floun-
der, Scup, and Black Sea Bass FMP if 
it finds that action is necessary to 
meet or be consistent with the goals 
and objectives of the FMP. 

(1) Adjustment process. The MAFMC 
shall develop and analyze appropriate 
management actions over the span of 
at least two MAFMC meetings. The 
MAFMC must provide the public with 
advance notice of the availability of 
the recommendation(s), appropriate 
justification(s) and economic and bio-
logical analyses, and the opportunity 
to comment on the proposed adjust-
ment(s) at the first meeting and prior 
to and at the second MAFMC meeting. 
The MAFMC’s recommendations on ad-
justments or additions to management 
measures must come from one or more 
of the following categories: Adjust-
ments within existing ABC control rule 
levels; adjustments to the existing 
MAFMC risk policy; introduction of 
new AMs, including sub-ACTs; min-
imum fish size; maximum fish size; 
gear restrictions; gear requirements or 
prohibitions; permitting restrictions; 
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