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section 4(d) or section 9(a)(1) of the En-
dangered Species Act of 1973 with re-
spect to the taking of any resident en-
dangered or threatened species. 

[41 FR 15016, Apr. 9, 1976, as amended at 44 
FR 31580, May 31, 1979] 

§ 81.3 Cooperative Agreement. 

Upon determination by the Secretary 
that a State program is adequate and 
active and complies with § 81.2, the Sec-
retary shall enter into an Agreement 
with the State. A Cooperative Agree-
ment is necessary before a Project 
Agreement can be approved for endan-
gered or threatened species projects. A 
cooperative agreement under § 81.2 
must be reconfirmed annually to re-
flect new laws, species lists, rules and 
regulations, and programs, and to dem-
onstrate that the program is still ac-
tive and adequate. The Secretary, in 
determining which species are most ur-
gently in need of a conservation pro-
gram as provided for in § 81.2(e), shall 
apply the following criteria: (1) The de-
gree of threat to the continued exist-
ence of the species; (2) the recovery po-
tential of the species; (3) the taxo-
nomic status, e.g., giving full species 
priority over subspecies or populations; 
and (4) such other relevent biological 
factors as determined appropriate. 

[41 FR 15016, Apr. 9, 1976, as amended at 44 
FR 31580, May 31, 1979] 

§ 81.4 Allocation of funds. 

The Secretary shall semi-annually 
allocate funds, appropriated for the 
purpose of carrying out Section 6, to 
various State programs using the fol-
lowing as the basis for his determina-
tion: 

(a) The international commitments 
of the United States to protect endan-
gered or threatened species; 

(b) The readiness of a State to pro-
ceed with a conservation program con-
sistent with the objectives and pur-
poses of the Act; 

(c) The number of endangered and 
threatened species within a State; 

(d) The potential for restoring endan-
gered and threatened species within a 
State; and 

(e) The relative urgency to initiate a 
program to restore and protect an en-

dangered or threatened species in 
terms of survival of the species. 

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR 
31580, May 31, 1979] 

§ 81.5 Information for the Secretary. 

Before any Federal funds may be ob-
ligated for any project to be under-
taken in a State, the State must have 
entered into a Cooperative Agreement 
with the Secretary pursuant to section 
6(c) of the Act. 

§ 81.6 Project Agreement. 

(a) Subsequent to the establishment 
of a Cooperative Agreement pursuant 
to § 81.3, the Secretary may further 
agree with the States to provide finan-
cial assistance in the development and 
implementation of acceptable projects 
for the conservation of endangered and 
threatened species. Financial agree-
ments will consist of an Application for 
Federal Assistance and a Project 
Agreement. Such agreements’ contin-
ued existence, and continued financial 
assistance under such agreements, 
shall be contingent upon the continued 
existence of the Cooperative Agree-
ment described in § 81.3 of this part. 

(b) The Application for Federal As-
sistance will show the need for the 
project, the objectives, the expected 
benefits and results, the approach, the 
period of time necessary to accomplish 
the objectives, and both the Federal 
and State costs. All of a State’s activi-
ties proposed for this Federal grant 
support will be incorporated in one or 
more project applications. 

(c) To meet the requirements of the 
Act, the Application for Federal Assist-
ance shall certify that the State agen-
cy submitting the project is committed 
to its execution and that is has been 
reviewed by the appropriate State offi-
cials and is in compliance with other 
requirements of the Office of Manage-
ment and Budget Circular No. A–95 (as 
revised). 

(d) The Project Agreement will fol-
low approval of the Application for 
Federal Assistance by the Secretary. 
The mutual obligations by the cooper-
ating agencies will be shown in this 
agreement executed between the State 
and the Secretary. An agreement shall 
cover the financing proposed in one 
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project segment and the work items de-
scribed in the documents supporting it. 

(e) The form and content for both the 
Application for Federal Assistance and 
the Project Agreement are provided in 
the Federal Aid Manual. 

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR 
31581, May 31, 1979] 

§ 81.7 Availability of funds. 
Funds allocated to a State are avail-

able for obligation during the fiscal 
year for which they are allocated and 
until the close of the succeeding fiscal 
year. For the purpose of this section, 
obligation of allocated funds occurs 
when a Project Agreement is signed by 
the Secretary, or his authorized rep-
resentative, attesting to his approval. 

§ 81.8 Payments. 
The payment of the Federal share of 

costs incurred in the conduct of activi-
ties included under a Project Agree-
ment shall be in accordance with 
Treasury Circular 1075. 

(a) Federal payments under the Act 
shall not exceed 75 percent of the pro-
gram costs as stated in the agreement; 
except, the Federal share may be in-
creased to 90 percent when two or more 
States having a common interest in 
one or more endangered or threatened 
species, the conservation of which may 
be enhanced by cooperation of such 
States, enter jointly into an agreement 
with the Secretary. 

(b) The State share of program costs 
may be in the form of cash or in-kind 
contributions, including real property, 
subject to standards established by the 
Secretary as provided in Office of Man-
agement and Budget Circular A–102. 

(c) Payments under the Endangered 
Species Act, including such prelimi-
nary costs and expenses as may be in-
curred in connection with projects, 
shall not be made unless all documents 
that may be necessary or required in 
the administration of this Act shall 
have first been submitted to and ap-
proved by the Secretary. Payments 
shall be made for expenditures reported 
and certified by the State agencies. 
Payments shall be made only to the 
State office or official designated by 
the State agency and authorized under 
the laws of the State to receive public 
funds of the State. 

(d) Vouchers and forms provided by 
the Secretary and certified as therein 
prescribed, showing amounts expended 
and the amount of Federal Aid funds 
claimed to be due on account thereof, 
shall be submitted to the Secretary by 
the State agency. 

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR 
31581, May 31, 1979; 49 FR 30074, July 26, 1984] 

§ 81.9 Assurances. 

The State must assure and certify 
that it will comply with all applicable 
Federal laws, regulations, and require-
ments as they relate to the applica-
tion, acceptance, and use of Federal 
funds for projects under the Act in ac-
cordance with Office of Management 
and Budget Circular A–102. 

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR 
31581, May 31, 1979] 

§ 81.10 Submission of documents. 

Papers and documents required by 
the Act or by regulations in this part 
shall be deemed submitted to the Sec-
retary from the date of receipt by the 
Director of the U.S. Fish and Wildlife 
Service. 

§ 81.11 Divergent opinions over project 
merits. 

Any difference of opinion about the 
substantiality of a proposed project or 
appraised value of land to be acquired 
are considered by qualified representa-
tives of the Secretary and the State. 
Final determination in the event of 
continued disagreement rests with the 
Secretary. 

§ 81.12 Contracts. 

The State may use its own regula-
tions in obtaining services providing 
that they adhere to Federal laws and 
the requirements provided by Office of 
Management and Budget Circular A– 
102. The State is the responsible au-
thority without recourse to the Sec-
retary regarding settlement of contrac-
tual issues. 

[40 FR 47509, Oct. 9, 1975, as amended at 44 FR 
31581, May 31, 1979] 
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