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Director means the Director of the Di-
vision or a designee of the Director.

Division means the National Appeals
Division established by this part.

Equitable relief means relief which is
authorized under section 326 of the
Food and Agriculture Act of 1962 (7
U.S.C. 1339a) and other laws adminis-
tered by the agency.

Ex parte communication means an oral
or written communication to any offi-
cer or employee of the Division with
respect to which reasonable prior no-
tice to all parties is not given, but it
shall not include requests for status re-
ports, or inquiries on Division proce-
dure, in reference to any matter or pro-
ceeding connected with the appeal in-
volved.

Hearing, except with respect to §11.5,
means a proceeding before the Division
to afford a participant the opportunity
to present testimony or documentary
evidence or both in order to have a pre-
vious determination reversed and to
show why an adverse determination
was in error.

Hearing Officer means an individual
employed by the Division who conducts
the hearing and determines appeals of
adverse decisions by any agency.

Hearing record means all documents,
evidence, and other materials gen-
erated in relation to a hearing under
$11.8.

Implement means the taking of action
by an agency of the Department in
order fully and promptly to effectuate
a final determination of the Division.

Participant means any individual or
entity who has applied for, or whose
right to participate in or receive, a
payment, loan, loan guarantee, or
other benefit in accordance with any
program of an agency to which the reg-
ulations in this part apply is affected
by a decision of such agency. The term
does not include persons whose claim(s)
arise under:

(1) Programs subject to various pro-
ceedings provided for in 7 CFR part 1;

(2) Programs governed by Federal
contracting laws and regulations (ap-
pealable under other rules and to other
forums, including to the Department’s
Board of Contract Appeals under 7 CFR
part 24);

§11.2

(3) The Freedom of Information Act
(appealable under 7 CFR part 1, subpart
A);

(4) Suspension and debarment dis-
putes, including, but not limited to,
those falling within the scope of 7T CFR
parts 1407 and 3017;

(5) Export programs administered by
the Commodity Credit Corporation;

(6) Disputes between reinsured com-
panies and the Federal Crop Insurance
Corporation;

(7) Tenant grievances or appeals pros-
ecutable under the provisions of 7 CFR
part 1944, subpart L, under the multi-
family housing program carried out by
RHS;

(8) Personnel, equal employment op-
portunity, and other similar disputes
with any agency or office of the De-
partment which arise out of the em-
ployment relationship;

(9) The Federal Tort Claims Act, 28
U.S.C. 2671 et seq., or the Military Per-
sonnel and Civilian Employees Claims
Act of 1964, 31 U.S.C. 3721;

(10) Discrimination complaints pros-
ecutable under the nondiscrimination
regulations at 7 CFR parts 15, 15a, 15D,
15e, and 15f; or

(11) Section 361, et seq., of the Agri-
cultural Adjustment Act of 1938, as
amended (7 U.S.C. 1361, et seq.) involv-
ing Tobacco Marketing Quota Review
Committees.

Record review means an appeal con-
sidered by the Hearing Officer in which
the Hearing Officer’s determination is
based on the agency record and other
information submitted by the appel-
lant and the agency, including infor-
mation submitted by affidavit or dec-
laration.

Secretary means the Secretary of Ag-
riculture.

§11.2 General statement.

(a) This part sets forth procedures for
proceedings before the National Ap-
peals Division within the Department.
The Division is an organization within
the Department, subject to the general
supervision of and policy direction by
the Secretary, which is independent
from all other agencies and offices of
the Department, including Department
officials at the state and local level.
The Director of the Division reports di-
rectly to the Secretary of Agriculture.
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§11.3

The authority of the Hearing Officers
and the Director of the Division, and
the administrative appeal procedures
which must be followed by program
participants who desire to appeal an
adverse decision and by the agency
which issued the adverse decision, are
included in this part.

(b) Pursuant to section 212(e) of the
Federal Crop Insurance Reform and De-
partment of Agriculture Reorganiza-
tion Act of 1994, Pub. L. 103-354 (the
Act), 7 U.S.C. 6912(e), program partici-
pants shall seek review of an adverse
decision before a Hearing Officer of the
Division, and may seek further review
by the Director, under the provisions of
this part prior to seeking judicial re-
view.

§11.3 Applicability.

(a) Subject matter. The regulations
contained in this part are applicable to
adverse decisions made by an agency,
including, for example, those with re-
spect to:

(1) Denial of participation in, or re-
ceipt of benefits under, any program of
an agency;

(2) Compliance with program require-
ments;

(3) The making or amount of pay-
ments or other program benefits to a
participant in any program of an agen-
cy; and

(4) A determination that a parcel of
land is a wetland or highly erodible
land.

(b) Limitation. The procedures con-
tained in this part may not be used to
seek review of statutes or USDA regu-
lations issued under Federal Law.

§11.4 Other laws and regulations.

(a) The provisions of the Administra-
tive Procedure Act generally applica-
ble to agency adjudications (6 U.S.C.
5564-557), and the Equal Access to Jus-
tice Act (6 U.S.C. 504) and its imple-
menting regulations at 7 CFR part 1,
subpart J, shall apply to proceedings
under this part except for proceedings
under §11.5 and §11.6(a).

(b) The Federal Rules of Evidence, 28
U.S.C. App., shall not apply to pro-
ceedings under this part.

[64 FR 33373, June 23, 1999, as amended at 74
FR 57401, Nov. 6, 2009]

7 CFR Subtitle A (1-1-11 Edition)

§11.5 Informal review of adverse deci-
sions.

(a) Required informal review of FSA ad-
verse decisions. Except with respect to
farm credit programs, a participant
must seek an informal review of an ad-
verse decision issued at the field serv-
ice office level by an officer or em-
ployee of FSA, or by any employee of a
county or area committee established
under section 8(b)(5) of the Soil Con-
servation and Domestic Allotment Act,
16 U.S.C. 590h(b)(5), before NAD will ac-
cept an appeal of a FSA adverse deci-
sion. Such informal review shall be
done by the county or area committee
with responsibility for the adverse de-
cision at issue. The procedures for re-
questing such an informal review be-
fore FSA are found in 7 CFR part 780.
After receiving a decision upon review
by a county or area committee, a par-
ticipant may seek further informal re-
view by the State FSA committee or
may appeal directly to NAD under
§11.6(b).

(b) Optional informal review. With re-
spect to adverse decisions issued at the
State office level of FSA and adverse
decisions of all other agencies, a par-
ticipant may request an agency infor-
mal review of an adverse decision of
that agency prior to appealing to NAD.
Procedures for requesting such an in-
formal review are found at 7 CFR part
780 (F'SA), 7 CFR part 614 (NRCS), 7
CFR part 1900, subpart B (RUS), 7 CFR
part 1900, subpart B (RBS), and 7 CFR
part 1900, subpart B (RHS).

(c) Mediation. A participant also shall
have the right to utilize any available
alternative dispute resolution (ADR) or
mediation program, including any me-
diation program available under title V
of the Agricultural Credit Act of 1987, 7
U.S.C. 5101 et seq., in order to attempt
to seek resolution of an adverse deci-
sion of an agency prior to a NAD hear-
ing. If a participant:

(1) Requests mediation or ADR prior
to filing an appeal with NAD, the par-
ticipant stops the running of the 30-day
period during which a participant may
appeal to NAD under §11.6(b)(1), and
will have the balance of days remain-
ing in that period to appeal to NAD
once mediation or ADR has concluded.

(2) Requests mediation or ADR after
having filed an appeal to NAD under
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