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to define FmHA or its successor agency 
under Public Law 103–354’s role as the 
cooperating agency. The State Director 
will coordinate FmHA or its successor 
agency under Public Law 103–354’s par-
ticipation as a cooperating Agency for 
an action at the State Office level. The 
Administrator will have the same re-
sponsibility at the National Office 
level. 

(b) When requested to be a cooper-
ating Agency on a basis other than 
that discussed above, the State Direc-
tor will consider the expertise which 
FmHA or its successor agency under 
Public Law 103–354 could add to the 
particular EIS process in question and 
existing workload commitments. If a 
decision is made on either of these two 
bases not to participate as a cooper-
ating Agency, a copy of the letter 
signed by the State Director or Admin-
istrator and so informing the lead 
Agency will be sent to CEQ. 

(c) As a cooperating Agency, FmHA 
or its successor agency under Public 
Law 103–354 will participate in the de-
velopment and implementation of the 
scoping process. If requested by the 
lead Agency, provide the lead Agency 
with staff support and descriptive ma-
terials with respect to the analyses of 
the FmHA or its successor agency 
under Public Law 103–354 portion of the 
action(s) to be covered, review and 
comment on all preliminary draft ma-
terials prior to their circulation for 
public review and comment, and attend 
and participate in public meetings 
called by the lead Agency concerning 
the EIS. 

(d) The State Director will request 
the lead Agency to fully identify the 
Agency’s involvement in all public doc-
uments and notifications. 

(e) FmHA or its successor agency 
under Public Law 103–354 will use the 
EIS as its own as long as FmHA or its 
successor agency under Public Law 103– 
354’s comments and concerns are ade-
quately addressed by the lead Agency 
and the final EIS is considered to meet 
the requirements of this subpart. It 
will be the responsibility of the pre-
parer of the FmHA or its successor 
agency under Public Law 103–354 envi-
ronmental review document to for-
mally advise the approving official on 
these two points. The failure of the 

lead Agency’s EIS to meet either of 
these stipulations will require FmHA 
or its successor agency under Public 
Law 103–354 to follow the steps outlined 
in § 1940.324 of this subpart prior to the 
approving official’s decision on the 
FmHA or its successor agency under 
Public Law 103–354 action. 

§ 1940.326 FmHA or its successor agen-
cy under Public Law 103–354 as a 
lead Agency. 

(a) When other Federal agencies are 
involved in an FmHA or its successor 
agency under Public Law 103–354 action 
or related actions that require the 
preparation of an EIS, the preparer will 
consult with these agencies to deter-
mine a lead Agency for preparing the 
EIS. The criteria for making this de-
termination will be those contained in 
§ 1505.5 of the CEQ regulations. If there 
is a failure to reach a determination 
within a reasonably short time after 
consultation is initiated, the National 
Office will be contacted. The assistance 
of CEQ will then be requested by the 
Administrator in order to conclude the 
determination of a lead Agency. 

(b) When acting as lead Agency, the 
FmHA or its successor agency under 
Public Law 103–354 preparer will re-
quest other Federal and State agencies 
to serve as cooperating agencies on the 
basis of the guidance provided in 
§ 1940.320(b) of this subpart. A memo-
randum of understanding or other writ-
ten correspondence should be developed 
with a cooperating agency in order to 
define that agency’s role in the prepa-
ration of the EIS. 

§ 1940.327 Tiering. 

To the extent possible, FmHA or its 
successor agency under Public Law 103– 
354 may consider the concept of tiering 
in the preparation of environmental as-
sessments and EISs. Tiering refers to 
the coverage of general matters in 
broader environmental impact state-
ments, such as one done for a national 
program or regulation, with subse-
quent narrower statements or environ-
mental analyses incorporating by ref-
erence the broader matters and concen-
trating on the issues specific to the ac-
tion under consideration. Tiering can 
be used when the sequence of analysis 
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is from the program level to site-spe-
cific actions taken under that program 
or from an initial EIS to a supplement 
which discusses the issues requiring 
supplementation. 

§ 1940.328 State Environmental Policy 
Acts. 

(a) Numerous States have enacted en-
vironmental policy acts or regulations 
similar to NEPA, hereafter referred to 
as State NEPA’s. It is important that 
FmHA or its successor agency under 
Public Law 103–354 staff have an under-
standing of which States have such re-
quirements and how they apply to ap-
plicant’s proposals. It will be the re-
sponsibility of each State Director to 
determine the applicable State require-
ments and to establish a working rela-
tionship with the State personnel re-
sponsible for their implementation. 

(b) In processing projects located 
within States having State NEPA’s, 
the preparer of the FmHA or its suc-
cessor agency under Public Law 103–354 
assessment will determine as early as 
possible in the assessment process 
whether the project falls under the re-
quirements of the State NEPA. If it 
does, one of the following cases will 
exist and the appropriate actions speci-
fied will be taken. 

(1) The applicant has complied with 
the State’s NEPA, and it was deter-
mined under the State’s requirements 
that the proposed project would not re-
sult in sufficient potential impacts to 
warrant the preparation of an impact 
statement or other detailed environ-
mental report required by the State 
NEPA. This finding or conclusion by 
the State will be considered in the 
FmHA or its successor agency under 
Public Law 103–354’s review, and any 
supporting information used by the 
State will be requested. However, the 
State’s finding can never be the total 
basis for FmHA or its successor agency 
under Public Law 103–354’s environ-
mental impact determination. An inde-
pendent and thorough review in accord-
ance with the requirements of this sub-
part must be conducted by the pre-
parer. 

(2) The applicant has complied with 
the State NEPA, and it was determined 
under its implementing guidelines that 
a significant impact will result. This 

fact will be given great weight in the 
Agency’s environmental determina-
tion. However, the State’s definition of 
significant environmental impact may 
encompass a much lower threshold of 
impacts compared to FmHA or its suc-
cessor agency under Public Law 103– 
354’s. In such a case, if the preparer 
does not believe that a significant im-
pact will result under Agency guide-
lines for determining significant im-
pacts, the environmental assessment 
will be prepared and include a detailed 
discussion with supporting information 
as to why the environmental reviewer’s 
recommendation differs from that of 
the State’s. However, the assessment 
cannot be completed until the State’s 
impact statement requirements have 
been fulfilled by the applicant and the 
resulting impact statement has been 
reviewed by the preparer. An environ-
mental impact determination will then 
be executed based upon the assessment 
and the statement. 

(c) It should be emphasized that at no 
time does the completion of an impact 
statement under the requirements of a 
State NEPA obviate the requirement 
for FmHA or its successor agency 
under Public Law 103–354 to prepare an 
impact statement. Consequently, as 
soon as it is clear to the preparer that 
the Agency will have to prepare a 
statement, every attempt should be 
made to accomplish the statement si-
multaneously with the State’s. Coordi-
nation with State personnel is nec-
essary so that data and expertise can 
be shared. In this manner, duplication 
of effort and the review periods for the 
separate statements can be minimized. 
This process clearly requires a close 
working relationship with the appro-
priate State personnel. 

§ 1940.329 Commenting on other Agen-
cies’ EIS’s. 

(a) State Directors are authorized to 
comment directly on EIS’s prepared by 
other Federal agencies. In so doing, 
comments should be as specific as pos-
sible. Any recommendations for the de-
velopment of additional information or 
analyses should indicate why there is a 
need for the material. 

(b) Comments should concentrate on 
those matters of primary importance 
to FmHA or its successor agency under 
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