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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2011), consult the “List of CFR Sections Affected (LSA),”
which is issued monthly, and the “Cumulative List of Parts Affected,” which ap-
pears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 2001, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, 1973-1985, or 1986-2000, published
in eleven separate volumes. For the period beginning January 1, 2001, a “List
of CFR Sections Affected” is published at the end of each CFR volume.

“[RESERVED]” TERMINOLOGY

The term “[Reserved]” is used as a place holder within the Code of Federal
Regulations. An agency may add regulatory information at a “[Reserved]” loca-
tion at any time. Occasionally “[Reserved]” is used editorially to indicate that
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(¢) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing
that incorporation. If, after contacting the agency, you find the material is not
available, please notify the Director of the Federal Register, National Archives
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or
call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Authorities and Rules. A list of CFR
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume.

An index to the text of “Title 3—The President” is carried within that volume.
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The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the “Contents” entries in the daily Federal Register.

A List of CFR Sections Affected (ILLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail
fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Printing Office. Phone 202-512-1800, or 866-512-1800
(toll-free). E-mail, gpo@custhelp.com.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
January 1, 2011.
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THIS TITLE

Title T—AGRICULTURE is composed of fifteen volumes. The parts in these vol-
umes are arranged in the following order: Parts 1-26, 27-52, 53-209, 210-299, 300-
399, 400-699, 700-899, 900-999, 1000-1199, 1200-1599, 1600-1759, 1760-1939, 1940-1949, 1950-
1999, and part 2000 to end. The contents of these volumes represent all current
regulations codified under this title of the CFR as of January 1, 2011.

The Food and Nutrition Service current regulations in the volume containing
parts 210-299, include the Child Nutrition Programs and the Food Stamp Program.
The regulations of the Federal Crop Insurance Corporation are found in the vol-
ume containing parts 400-699.

All marketing agreements and orders for fruits, vegetables and nuts appear
in the one volume containing parts 900-999. All marketing agreements and orders
for milk appear in the volume containing parts 1000-1199.

For this volume, Susannah C. Hurley was Chief Editor. The Code of Federal
Regulations publication program is under the direction of Michael L. White, as-
sisted by Ann Worley.
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SUBCHAPTER H—PROGRAM REGULATIONS (CONTINUED)

PART 1950—GENERAL
Subparts A-B [Reserved]

Subpart C—Servicing Accounts of
Borrowers Entering the Armed Forces

Sec.

1950.101 Purpose.

1950.102 General.

1950.103 Borrower owing FmHA or its suc-
cessor agency under Public Law 103-354
loans which are secured by chattels.

1950.104 Borrower owing FmHA or its suc-
cessor agency under Public Law 103-354
loans which are secured by real estate.

1950.105 Interest rate.

Subparts A-B [Reserved]

Subpart C—Servicing Accounts of
Borrowers Entering the Armed
Forces

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1989; and
42 U.S.C. 1480.

§1950.101 Purpose.

Borrowers with accounts serviced by
the Farmers Home Administration or
its successor agency under Public Law
103-354 (FmHA or its successor agency
under Public Law 103-354) who have en-
tered or who are entering military
service will require special treatment.
This subpart prescribes the authorities,
policies, and routines for servicing
such cases in addition to those con-
tained in other FmHA or its successor
agency under Public Law 103-354 regu-
lations. This subpart is inapplicable to
Farm Service Agency, Farm Loan Pro-
grams.

[45 FR 43152, June 26, 1980, as amended at 72
FR 64122, Nov. 15, 2007]

§1950.102 General.

(a) FmHA or its successor agency
under Public Law 103-354 will do every-
thing possible to assist borrowers en-
tering the armed forces to adjust their
affairs in contemplation of military
service. It is not the policy FmHA or
its successor agency under Public Law
103-354 to renew, postpone, or modify
annual installments due under a prom-

issory note because of the borrower’s
entry into the armed services. How-
ever, under the Soldiers’ and Sailors’
Civil Relief Act of 1940, the property of
a borrower in the armed forces cannot
validly be seized or sold by foreclosure
or otherwise during the borrower’s ten-
ure of service, or for three months
thereafter, except (1) pursuant to an
agreement entered into by the bor-
rower after having been accepted for
service, or (2) by order of the Court.
Any person causing an invalid sale to
be made is guilty of a misdemeanor.
Regardless of the foregoing, the long-
time interest of the borrower can best
be served by prompt and satisfactory
arrangements for the use and protec-
tion, or disposition, of the security
property in accordance with the poli-
cies expressed herein. Upon request,
OGC will inform the State Director
with respect to relief which may be se-
cured by a borrower under the Soldiers’
and Sailors’ Civil Relief Act of 1940.

(b) In connection with Multiple Hous-
ing loans to individuals, references to
County Supervisor and County Office
in this subpart will be read as District
Director and District Office.

[50 FR 45763, Nov. 1, 1985]

§1950.103 Borrower owing FmHA or
its successor agency under Public
Law 103-354 loans which are se-
cured by chattels.

(a) Policy. (1) Borrowers who owe
loans other than Farm Ownership (FO),
Operating (OL), Soil and Water (SW),
Recreation (RL), Emergency (EM),
Economic Emergency (EE), Economic
Opportunity (EO), Special Livestock
(SL), Softwood Timber (ST) loans, and/
or Rural Housing loans for farm service
buildings (RHF). When information is
received that a borrower is entering
the armed forces, the County Super-
visor will be responsible for contacting
the borrower immediately for the pur-
pose of reaching an understanding con-
cerning the actions to take in connec-
tion with the FmHA or its successor
agency under Public Law 103-354 loan
indebtedness. The borrower will be per-
mitted to retain the chattel security if
arrangements can be worked out which



§1950.103

are satisfactory to the borrower and
FmHA or its successor agency under
Public Law 103-354. However, because
of the nature of chattel security, the
borrower will be informed of the usual
depreciation of such property and will
be encouraged to sell the property and
apply the proceeds to the loan(s). In
most cases, the interests of both the
borrower and the Government can best
be served by arranging for a voluntary
sale of the security. A borrower retain-
ing security will be expected to make
payments on the loan(s) equal to the
scheduled payments.

(2) Borrowers who owe FO, SW, RL,
OL, EE, EM, SL, EO, and/or RHF loans.
If the borrower is delinquent in accord-
ance with subpart S of part 1951 of this
chapter, or otherwise in default, the
County Supervisor will send exhibit A
and the appropriate attachments, as
outlined in subpart S of part 1951 of
this chapter. If the borrower is not de-
linquent, the County Supervisor will
explain the options set out in para-
graph (b) of this section.

(b) Methods of handling. In carrying
out the above policy, the cases of bor-
rowers entering the armed forces will
be handled in accordance with one of
the following methods:

(1) Voluntary sale of security. This
will be accomplished in accordance
with §1962.41 of subpart A of part 1962
of this chapter. Any necessary forms
will be signed:

(i) Before being accepted for service
in the armed forces, if the sale is to be
completed before the borrower is ac-
cepted for service, or

(ii) After being accepted for service,
if the sale cannot be completed before
the borrower is so accepted. For this
purpose, an individual will be consid-
ered as accepted for service after being
ordered to report for induction, or, if in
the enlisted reserve, after being or-
dered to report for service in the armed
forces.

(2) Assumption of indebtedness. This
will be accomplished in accordance
with §1962.34 of subpart A of part 1962
of this chapter.

(3) Arrangements with third persons.
When the borrower arranges with a rel-
ative or other reliable person to main-
tain the security in a satisfactory man-
ner and to make scheduled payments,

7 CFR Ch. XVIII (1-1-11 Edition)

the State Director is authorized to ap-
prove the arrangement. In such a case,
the borrower will be required to exe-
cute a power of attorney, prepared or
approved by OGC, authorizing an attor-
ney-in-fact to act for the borrower dur-
ing the latter’s absence.

(4) Possible legal actions. If the bor-
rower fails or refuses to cooperate in
the servicing of the loan indebtedness
secured by chattels in accordance with
one of the methods set forth in this
section, the borrower’s case folder will
be forwarded to the State Director for
referral to OGC for legal advice as to
the steps to be taken in protecting the
Government’s interest.

(c) Statements of accounts and trans-
fers. Borrowers entering the armed
forces will be requested to designate
mailing addresses for the delivery of
statements of account. Any changes in
these addresses will be processed on
Form FmHA or its successor agency
under Public Law 103-354 450-10, “Ad-
vice of Borrower’s Change of Address or
Name,” with appropriate explanations.
Under this procedure, a statement of
account may be mailed to a location
other than where the account is main-
tained and serviced. This is a deviation
from the established procedure. These
cases will not be transferred unless the
security, when retained by the bor-
rower in accordance with paragraph
(b)(3) of this section, is moved into an-
other County Office territory. Then the
transfer will be processed through the
use of Form FmHA or its successor
agency under Public Law 103-354 450-5,
“Application to Move Security Prop-
erty and Verification of Address,” and
Form FmHA or its successor agency
under Public Law 103-354 450-10 with
appropriate explanations. In cases
when assumption agreements have
been executed, statements of account
will be mailed to the assuming bor-
rower. Cases involving assumption
agreements will be transferred when
the assuming borrower moves from one
County Office territory to another.

[45 FR 43152, June 26, 1980, as amended at 50

FR 45763, Nov. 1, 1985; 52 FR 26133, July 183,
1987; 55 FR 40646, Oct. 4, 1990]
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§1950.104 Borrower owing FmHA or
its successor agency under Public
Law 103-354 loans which are se-
cured by real estate.

County Supervisors, to the greatest
extent possible, should keep them-
selves informed of the plans of bor-
rowers with FmHA or its successor
agency under Public Law 103-354 loans
secured by real estate who may enter
the armed forces. They should encour-
age any borrower who is definitely en-
tering the armed forces to consult with
them before the borrower’s military
service begins concerning the most ad-
vantageous arrangements that can be
made regarding the security. County
Supervisors will assist these borrowers
in working out mutually satisfactory
arrangements. Borrowers who owe FO,
SW, RL, OL, EE, EM, SL, EO, ST, and/
or RHF loans and who are delinquent
or otherwise in default must be sent
exhibit A and the appropriate attach-
ments, as outlined in subpart S of part
1951 of this chapter. The County Super-
visor will follow the directions in sub-
part A of part 1965 of this chapter for
liquidating real estate security. FO,
SW, RL, OL, EE, EM, SL, EO, ST and/
or RHF borrowers who are not delin-
quent will have their accounts handled
as set out in the following paragraphs.

(a) Power of attorney. Borrowers en-
tering the armed forces who retain
ownership of the security should be en-
couraged to execute a power of attor-
ney authorizing the person of their
choice to take any actions necessary to
insure proper use and maintenance of
the security, payment of insurance and
taxes, and repayment of the loan. No
FmHA or its successor agency under
Public Law 103-354 employee will act as
attorney-in-fact for a borrower. The
State Director will consult with OGC
concerning any limitations upon the
use of a power of attorney under local
law and the circumstances under which
the power of attorney should be exer-
cised. In general, either spouse may act
as attorney-in-fact for the other
spouse, but, in a few States, a spouse
cannot exercise the power of attorney
in connection with a sale or encum-
brance of the homestead. In a majority
of States, a power of attorney is re-
voked by the death of a person grant-
ing the power, but, in some States, the

§1950.104

power of attorney executed by a person
in the armed services remains valid
until actual notice is received of the
death of the person granting the power.
A power of attorney should not be used
in conveying title to the farm except in
those States where the power is good
until actual notice of death. The State
Director will request OGC to prepare a
satisfactory form of power of attorney
which may be duplicated in the State
Office and furnished to County Super-
visors with a State supplement con-
cerning its use.

(b) Borrower retains ownership of the
security. When a borrower retains own-
ership of the security, FmHA or its
successor agency under Public Law 103—
354 will assist in making arrangements
for the use of the security which will
protect the interests of both the Gov-
ernment and the borrower.

(1) Leasing. It will be more satisfac-
tory if the security is leased under a
written lease in accordance with equi-
table leasing policies and applicable
FmHA or its successor agency under
Public Law 103-354 procedures. The bor-
rower should make arrangements for
the rental income to be used for reg-
ular payments on the loan in order to
avoid the accumulation of unpaid in-
terest. The borrower also should make
arrangements for the payment of taxes
and insurance and maintenance of the
security to avoid having these charges
paid by the Government and then
charged to the account. It would be de-
sirable to provide that the lease will
continue for the duration of the bor-
rower’s military service unless either
party gives written notice of earlier
cancellation of the lease.

(2) Operation by family. When a bor-
rower wishes to have the farm occupied
and operated by family members or rel-
atives without a written lease, the
County Supervisor should advise the
borrower as to whether or not the pro-
posed arrangements will be in the best
interests of the borrower and the Gov-
ernment. When the farm is to be oper-
ated by relatives, the hazards and dis-
advantages to the borrower and the
Government which are inherent in un-
written contracts will be discussed, and
every effort will be made to induce the



§1950.105

borrower to enter into formal contrac-
tual arrangements whenever possible
to do so.

(c) Borrower does not retain ownership
of the security. The security may be
transferred to another approved appli-
cant or sold in accordance with appli-
cable procedure.

(d) Borrower abandons the security or
fails to make satisfactory arrangements.
This paragraph does not apply to bor-
rowers with FO, SW, RL, OL, EE, EM,
SL, EO, ST and/or RHF loans. Those
borrowers should be sent exhibit A and
the appropriate attachments as out-
lined in subpart S of part 1951 of this
chapter. When a borrower abandons the
security or fails to make satisfactory
arrangements for maintenance of the
security and payment of taxes, insur-
ance, and installments on the loan, the
County Supervisor will send a complete
report on the case to the State Direc-
tor. The report will include all the in-
formation that can be obtained regard-
ing the borrower’s plans for the secu-
rity and any evidence to indicate that
abandonment has, in fact, taken place.
In these instances, it must be recog-
nized that the borrower may have en-
tered into verbal arrangements for the
care of the security without properly
advising  the County Supervisor.
Whether such cases may be construed
to be in violation of the provisions of
the mortgage, so as to support fore-
closure by order of the Court under the
provisions of the Soldiers’ and Sailors’
Civil Relief Act of 1940, will need to be
determined on an individual case basis
by the State Director and OGC. Clear-
cut abandonment cases or instances in
which the borrower fails to take action
to transfer or sell the property, while
evidencing no interest in it or desire to
retain it, will be processed in accord-
ance with applicable procedures.

(e) Statement of account. Borrowers
entering the armed forces who retain
ownership of the security will be re-
quested to designate mailing addresses
for the delivery of statements of ac-
count. Any changes in addresses will be
processed on Form FmHA or its suc-
cessor agency under Public Law 103-354
450-10 with appropriate explanations.
[45 FR 43152, June 26, 1980, as amended at 50

FR 45764, Nov. 1, 1985; 52 FR 26134, July 13,
1987; 556 FR 40646, Oct. 4, 1990]
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§1950.105 Interest rate.

(a) The Soldiers and Sailors Relief
Act requires that the effective interest
rate charged a borrower who enters ac-
tive military duty after a loan is closed
will not exceed 6 percent. This applies
only to full-time active military duty
and does not include military reserve
status or National Guard participation.

(b) As soon as the County Supervisor
verifies that a borrower is on active
duty, the County Supervisor will send
the borrower a letter which states that
the interest rate on the borrower’s
FmHA or its successor agency under
Public Law 103-354 loans will not ex-
ceed 6 percent. At the same time, the
County Supervisor will send the Fi-
nance Office a memorandum which
states that the borrower is on active
duty and that interest of not more
than 6 percent should accrue on the
borrower’s loans, effective as of the
date of the memorandum or as of the
date of the last payment, whichever is
later, until further notice. If a bor-
rower’s interest rate on any loan is less
than 6 percent, the loan will continue
to accrue interest at the lower rate.
The assistance under this section may
not be retroactively applied.

(c) As soon as the County Supervisor
verifies that a borrower is no longer on
active duty, the County Supervisor will
send the Finance Office a memorandum
advising them to terminate the 6 per-
cent interest rate. The rate will revert
to the note rate (or the payment assist-
ance rate), effective with the next
scheduled payment. The 6 percent in-
terest rate will not be cancelled retro-
actively.

(d) Additional directions for handling
Single Family Housing Loans are con-
tained in 7 CFR part 3550.

[62 FR 26134, July 13, 1987, as amended at 60
FR 55122, Oct. 27, 1995; 67 FR 178329, Dec. 24,
2002]

PART 1951—SERVICING AND
COLLECTIONS

Subpart A—Account Servicing Policies

Sec.

1951.1 Purpose.

1951.2 Policy.

1951.3 Authorities and responsibilities.
1951.4-1951.6 [Reserved]
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1951.7 Accounts of borrowers.

1951.8 Types of payments.

1951.9 Distribution of payments when a bor-
rower owes more than one type of FmHA
or its successor agency under Public Law
103-354 loan.

1951.10 Application of payments on produc-
tion type loan accounts.

1951.11 Application of payments on real es-
tate accounts.

1951.12 Changes in the application of loan
payments.

1951.13 Overpayments and refunds.

1951.14 Recoverable and nonrecoverable cost
charges.

1951.15 Return of paid-in-full or satisfied
notes to borrower.

1951.16 Other servicing actions on real es-
tate type loan accounts.

1951.17-1951.24 [Reserved]

1951.25 Review of limited resource FO, OL,
and SW loans.

1951.26-1951.49 [Reserved]

1951.50 OMB control number.

EXHIBIT A TO SUBPART A—NOTICE TO FMHA
OR ITS SUCCESSOR AGENCY UNDER PUBLIC
LAW 103-354 BORROWERS

EXHIBIT B TO SUBPART A—NOTICE OF CHANGE
IN INTEREST RATE

Subpart B [Reserved]

Subpart C—Offsets of Federal Payments to
USDA Agency Borrowers

1951.101 General.

1951.102 Administrative offset.

1951.103-1951.105 [Reserved]

1951.106 Offset of payments to entities re-
lated to debtors.

1951.107-1951.110 [Reserved]

1951.111 Salary offset.

1951.112-1951.132 [Reserved]

1951.133 Establishment of Federal Debt.

1951.134-1951.135 [Reserved]

1951.136 Procedures for Department of
Treasury offset and cross-servicing for
the Rural Housing Service (Community
Facility Program only) and the Rural
Business-Cooperative Service.

1951.137 Procedures for Treasury offset and
cross-servicing for the Farm Service
Agency (FSA) farm loan programs.

1951.138-1951.149 [Reserved]

1951.150 OMB control number.

Subpart D—Final Payment on Loans

1951.151 Purpose.

1951.152 Definition.

1951.1563 Chattel security or note-only cases.

1951.154 Satisfaction and release of docu-
ments.

1951.155 County and/or District Office ac-
tions.

1951.156-1951.200 [Reserved]
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Subpart E—Servicing of Community and
Direct Business Programs Loans and Grants

1951.201

1951.202

1951.203

1951.204

1951.205

1951.206 Forms.

1951.207 State supplements.

1951.208-1951.209 [Reserved]

1951.210 Environmental requirements.

1951.211 Refinancing requirements.

1951.212 Unauthorized financial assistance.

1951.213 Debt settlement.

1951.214 Care, management, and disposal of
acquired property.

1951.215 Grants.

1951.216 Nonprogram (NP) loans.

1951.217 Public bodies.

1951.218 Use of Rural Development loans
and grants for other purposes.

1951.219 [Reserved]

1951.220 General servicing actions.

1951.221 Collections, payments, and refunds.

1951.222 Subordination of security.

1951.223 Reamortization.

1951.224 Third party agreements.

1951.2256 Liquidation of security.

1951.226 Sale or exchange of security prop-
erty.

1951.227 Protective advances.

1951.228-1951.229 [Reserved]

1951.230 Transfer of security and assump-
tion of loans.

1951.231 Special provisions applicable to
Economic Opportunity (EO) Cooperative
Loans.

1951.232 Water and waste disposal systems
which have become part of an urban
area.

1951.233-1951.239 [Reserved]

1951.240 State Director’s additional author-
izations and guidance.

1951.241 Special provision for interest rate
change.

1951.242 Servicing delinquent Community
Facility loans.

1951.243-1951.249 [Reserved]

1951.250 OMB control number.

EXHIBITS A-H TO SUBPART E [NOTE]

Purposes.

Objectives.

Definitions.
Nondiscrimination.
Redelegation of authority.

Subpart F—Analyzing Credit Needs and
Graduation of Borrowers

1951.251
1951.252
1951.253

Purpose.

Definitions.

Objectives.

1951.2564 [Reserved]

1951.2556 Nondiscrimination.

1951.256-1951.261 [Reserved]

1951.262 Farm Credit Programs-graduation
of borrowers.

1951.263 Graduation on non-Farm Credit
programs borrowers.

1951.264 Action when borrower fails to co-
operate, respond or graduate.
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1951.265 Application for subsequent loan,
subordination, or consent to additional
indebtedness from a borrower who has
been requested to graduate.

1951.266 Special requirements for MFH bor-
rowers.

1951.267-1951.299 [Reserved]

1951.300 OMB control number.

EXHIBIT A TO SUBPART F [RESERVED]

EXHIBIT B TO SUBPART F—SUGGESTED OUT-
LINE FOR SEEKING INFORMATION FROM
LENDERS ON CREDIT CRITERIA FOR GRAD-
UATION OF SINGLE FAMILY HOUSING LOANS

Subparts G-N [Reserved]

Subpart O—Servicing Cases Where Unau-
thorized Loan(s) or Other Financial As-
sistance Was Received—Community
and Insured Business Programs.

1951.701 Purpose.

1951.702 Definitions.

1951.703 Policy.

1951.704-1951.705 [Reserved]

1951.706 Initial determination that unau-
thorized assistance was received.

1951.707 Determination of the amount of un-
authorized assistance.

1951.708 Notification to recipient.

1951.709 Decision on servicing actions.

1951.710 [Reserved]

1951.711 Servicing options in lieu of liquida-
tion or legal action to collect.

1951.712-1951.716 [Reserved]

1951.717 Exception authority.

1951.718-1951.750 [Reserved]

Subparts P-Q [Reserved]

Subpart R—Rural Development Loan
Servicing

1951.851 Introduction.

1951.852 Definitions and abbreviations.

1951.853 Loan purposes for undisbursed
RDLF loan funds from HHS.

1951.854 Ineligible assistance purposes.

1951.855-1951.858 [Reserved]

1951.859 Terms of loans.

1951.860 Interest on loans.

1951.861-1951.865 [Reserved]

1951.866 Security.

1951.867 Conflict of interest.

1951.868-1951.870 [Reserved]

1951.871 Post award requirements.

1951.872 Other regulatory requirements.

1951.873-1951.876 [Reserved]

1951.877 Loan agreements.

1951.878-1951.880 [Reserved]

1951.881 Loan servicing.

1951.882 [Reserved]

1951.883 Reporting requirements.

1951.884 Non-Federal funds.

1951.885 Loan classifications.

1951.886-1951.888 [Reserved]

1951.889 Transfer and assumption.
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1951.890 Office of Inspector General and Of-
fice of General Counsel referrals.

1951.891 Liquidation; default.

1951.892-1951.893 [Reserved]

1951.894 Debt settlement.

1951.895 [Reserved]

1951.896 Appeals.

1951.897 Exception authority.

1951.898-1951.899 [Reserved]

1951.900 OMB control number.

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1932 Note;
7 U.S.C. 1989; 31 U.S.C. 3716; 42 U.S.C. 1480

EDITORIAL NOTE: Some of the exhibits ref-
erenced in this part 1951 are not published in
the Code of Federal Regulations. Exhibits
are available in any FmHA or its successor
agency under Public Law 103-354 office.

Subpart A—Account Servicing
Policies

SOURCE: 50 FR 45764, Nov. 1. 1985, unless
otherwise noted.

§1951.1 Purpose.

This subpart sets forth the policies
and procedures to use in
servicingaccounts. This subpart also
applies to Rural Rental Housing Loan
(RRH), Rural Cooperative Housing
Loan (RCH), Labor Housing Loan (LH),
Rural Housing Site Loan (RHS), and
Site Option Loan (SO) accounts not
covered under the Predetermined Am-
ortization Schedule System (PASS).
Loans on PASS will be administered
under 7 CFR part 3560, subpart I. Cases
involving unauthorized assistance will
be serviced under Subparts L and N of
this part. Cases involving graduation of
borrowers to other sources of credit
will be serviced under Subpart F of this
part. This subpart does not apply to
Water and Waste Programs of the
Rural Utilities Service, Watershed
loans, or Resource Conservation and
Development loans, which are serviced
under part 1782 of this title. In addi-
tion, this subpart is inapplicable to
Farm Service Agency, Farm Loan Pro-
grams.

[62 FR 26134, July 13, 1987, as amended at 69
FR 69105, Nov. 26, 2004; 72 FR 55017, Sept. 28,
2007; 72 FR 64122, Nov. 15, 2007]

§1951.2 Policy.

Borrowers are expected to pay their
debts to the Farmers Home Adminis-
tration or its successor agency under
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Public Law 103-354 (FmHA or its suc-
cessor agency under Public Law 103-
354) in accordance with their agree-
ments and ability to pay. They will be
encouraged to pay ahead of schedule,
consistent with sound financial man-
agement. When borrowers have acted
in good faith and have exercised due
diligence in an effort to pay their in-
debtedness but cannot pay on schedule
because of circumstances beyond their
control, servicing actions will be con-
sistent with the best interests of the
borrower and the Government. It is the
policy of this agency to service bor-
rower loan account without regard to
race, color, religion, sex, marital sta-
tus, national origin, age, physical or
mental handicap (borrower must pos-
sess the capacity to enter into a legal
contract for services).

§1951.3 Authorities and responsibil-
ities.

County Supervisors and District Di-
rectors are responsible for servicing all
FmHA or its successor agency under
Public Law 103-354 accounts serviced
by the County and District Offices as
prescribed by this subpart under the
general guidance and supervision of
District Directors and State Office per-
sonnel. Full use will be made of the
County Office Management System in
account servicing. For the purposes of
this Subpart, all references to “County
Supervisor” shall be construed to mean
“District Director” for all loans serv-
iced by the District Office.

§§1951.4-1951.6 [Reserved]

§1951.7 Accounts of borrowers.

(a) Accounts of active borrowers. The
foundation for proper and timely debt
payment is sound farm and home plan-
ning or budgeting, including plans for
debt payment, supplemented by effec-
tive followup management assistance.
Account servicing, therefore, must
begin with initial planning and must be
an integral part of analysis and subse-
quent planning, as well as follow-up
management assistance.

(b) Accounts of collection-only bor-
rowers. (1) Collection-only borrowers
are expected to pay debts to FmHA or
its successor agency under Public Law
103-354 in accordance with their ability
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to pay. Efforts to collect such debts,
including use of collection letters and
account servicing visits, must be co-
ordinated with other program activi-
ties. If these borrowers are unable to
pay in full, appropriate debt settlement
policies should be promptly applied.

(2) Envelopes addressed to collection-
only borrowers will bear the legend
“DO NOT FORWARD.” When an enve-
lope is returned indicating the bor-
rower has moved, appropriate steps
will be taken to determine the bor-
rower’s correct address.

(3) Regular County Office employees
are generally expected to service the
collection-only caseload when it is of
moderate size. State Directors may as-
sign additional employees to County
Offices having large collection-only
caseloads when necessary to service
such cases to a prompt conclusion.
State Directors may inform the Na-
tional Office of the need for employing
special collection personnel in urban
areas having large collection-only
caseloads when employees are not
available to assign to such areas.

(4) The following actions will be
taken in servicing accounts owed by
collection-only borrowers:

(i) District Directors will review,
yearly, all collection-only cases in
each County Office with the County
Supervisor as early in each fiscal year
as possible. They will jointly agree on
the actions to take and will complete
Form FmHA or its successor agency
under Public Law 103-354 451-27, “Re-
view of Collection-Only Accounts.”

(ii) District Directors will establish
with County Supervisors a systematic
plan for collecting the accounts or ini-
tiating appropriate debt settlement ac-
tions during the year.

(iii) County Supervisors will include
in their monthly calendars plans for
servicing these accounts.

(iv) On visits to County Offices, Dis-
trict Directors will review the progress
being made by County Supervisors to
insure that goals will be reached.

(v) For collection-only accounts in
District Offices, the State Director will
review the accounts as required in
paragraphs (b)(4)(i) through (b)(4)(iv) of
this section and the District Director
will service the account.
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(c) Notifying borrowers of payments.
County Supervisors will notify bor-
rowers of the dates and amounts of
payments that have been agreed on for
all types of accounts. Form FmHA or
its successor agency under Public Law
103-354 451-3, “Reminder of Payment to
be Made,” or similar form approved by
the State Director, will be used. The
form will not contain any language in-
dicating that an account is delinquent.
These notices will be timed to reach
borrowers immediately before the re-
ceipt of the income from which the
payments should be made or before the
installment due date on the note, as
appropriate, and may include other
pertinent information such as a ref-
erence to agreements reached during
the year and sources of income from
which the payment was planned. Such
notices need not be sent when frequent
payments are scheduled and the bor-
rower customarily makes the pay-
ments when due.

(d) Subsequent servicing. (1) When a
Farmer Program borrower fails to
make a payment as agreed, the County
Supervisor will notify the borrower in
accordance with subpart S of part 1951
of this chapter.

(2) When a borrower other than a
Farmer Program borrower fails to
make a payment as agreed, the County
Supervisor will contact the borrower to
discuss the reasons why the payment
was not made and to develop specific
plans, for making the payment. Form
FmHA or its successor agency under
Public Law 103-354 451-32, “Notice of
Payment Due,” may be used to notify
borrowers who make payments directly
to the Finance Office that their pay-
ment has not been received. Form
FmHA or its successor agency under
Public Law 103-354 450-13, “Request for
Assignment of Income From Trust
Property,” may be used when other
methods of loan collection fail and
debt repayment is possible from trust
income. In the event the borrower re-
fuses to make the payment when in-
come is available, or if it is determined
that income will not be available to
make the payment within a reasonable
length of time and will not be available
to make future payments, action will
be taken to protect the Government’s
interest in accordance with applicable
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regulations. Followup actions of subse-
quent servicing will be noted on appro-
priate Management System Cards.

(e) Maintaining records of accounts in
County Offices. Records of the accounts
of FmHA or its successor agency under
Public Law 103-354 borrowers will be
maintained in the County Office on
Forms FmHA or its successor agency
under Public Law 103-354 1905-1, FmHA
or its successor agency under Public
Law 103-354 1905-5, FmHA or its suc-
cessor agency under Public Law 103-354
1905-10, “Management System Card-As-
sociation,” as provided in FmHA or its
successor agency under Public Law 103-
354 Instruction 1905-A (available in any
FmHA or its successor agency under
Public Law 103-354 office).

(f) Inquiry for Multiple Family Housing
(MFH) loans. Inquiry for all RRH, RCH,
LH, RHS and SO loans and grants will
be made through field terminals using
procedures in the “MFH Users Proce-
dures” manual or by contacting the
MFH Unit in the Finance Office.

(g) Inquiry for other than Multiple
Family Housing (MFH) loans. Inquiry for
these loan programs will be made
through field terminals using proce-
dures in the “Automated Discrepancy
Processing System (ADPS)” manuals.

(h) Loan Summary Statements. Upon
request of a borrower, FmHA or its
successor agency under Public Law 103—
364 issues a loan summary statement
that shows the account activity for
each loan made or insured under the
Consolidated Farm and Rural Develop-
ment Act. The field office will post on
the bulletin board a notice informing
the borrower of the availability of the
loan summary statement. See Exhibit
A for a sample of the required notice.

(1) The loan summary statement pe-
riod is from January 1 through Decem-
ber 31. The Finance Office forwards a
copy of Form FmHA or its successor
agency under Public Law 103-354 1951-9,
“Annual Statement of Loan Account,”
to field offices to be retained in bor-
rower files as a permanent record of
borrower activity for the year.

(2) Quarterly Forms FmHA or its suc-
cessor agency under Public Law 103-354
1951-9 are retained in the Finance Of-
fice on microfiche. These quarterly
statements reflect cumulative data
from the beginning of the current year
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through the end of the most recent
quarter. If a borrower requests a loan
summary statement with data through
the most recent quarter, county super-
visors may request copies of these
quarterly or annual statements by
sending Form FmHA or its successor
agency under Public Law 103-354 1951-
57, “Request for Loan Summary State-
ment,” to the Finance Office.

(3) When a loan summary statement
is requested by the borrower, the field
office will copy the applicable annual
or quarterly Forms FmHA or its suc-
cessor agency under Public Law 103-354
1951-9. A copy(ies) of Form FmHA or
its successor agency under Public Law
103-354 1951-9; a copy of Form FmHA or
its successor agency under Public Law
103-354 1951-58, “Basis for Loan Account
Payment Application for Farmer Pro-
gram Loans;” and a copy of the promis-
sory note showing borrower install-
ments will constitute the loan sum-
mary statement provided to the bor-
rower.

[60 FR 45764, Nov. 1, 1985, as amended at 52
FR 11457, Apr. 9, 1987; 563 FR 35716, Sept. 14,
1988; 54 FR 10269, Mar. 13, 1989]

§1951.8 Types of payments.

(a) Regular payments. Regular pay-
ments are all payments other than
extra payments and refunds. Usually,
regular payments are derived from
farm income, as defined §1962.4 of sub-
part A of part 1962 of this chapter. Reg-
ular payments also include payments
derived from sources such as Agricul-
tural Stabilization and Conservation
Service payments (other than those re-
ferred to in paragraph (b) of this sec-
tion), off-farm income, inheritances,
life insurance, mineral royalties and
income from mineral leases (see
§1965.17 (c¢) of subpart A of part 1965 of
this chapter), including income from
leases or bonuses. Regular payments in
the case of a Section 502 RH loan to an
applicant involved in a mutual self-
help project will include loan funds ad-
vanced for the payment of any part of
the first and second installments. All
payments to the lock box facility(s) by
direct payment borrowers are consid-
ered regular payments.

(b) Extra payments. Extra payments
are payments derived from:
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(1) Sale of chattels other than chat-
tels which will be sold to produce farm
income or real estate security, includ-
ing rental or lease of real estate secu-
rity of a depreciating or depleting na-
ture.

(2) Refinancing of the real estate
debt.

(3) Cash proceeds of real property in-
surance as provided in subpart A of
part 1806 of this chapter (FmHA or its
successor agency under Public Law 103—
354 Instruction 426.1).

(4) A sale of real estate not mort-
gaged to the Government, pursuant to
a condition of loan approval.

(5) Agricultural Conservation Pro-
gram payments as provided in subpart
A of part 1941 of this chapter.

(6) Transactions of a similar nature
which reduce the value of security
other than chattels which will be sold
to produce farm income.

(¢) Refunds. Refunds are payments
derived from the return of unused loan
or grant funds, except that the term
“refunds” as wused in Form 1940-17,
“Promissory Note,” will be construed to
mean the return of funds advanced for
capital goods, when a loan is made for
operating purposes.

[50 FR 45764, Nov. 1. 1985, as amended at 51
FR 4137, Feb. 3, 1986; 53 FR 35717, Sept. 14,
1988; 58 FR 52646, Oct. 12, 1993]

§1951.9 Distribution of payments
when a borrower owes more than
one type of FmHA or its successor
i:lgency under Public Law 103-354
oan.

“Distribution” means dividing a pay-
ment into parts according to the rules
set out in this section. This section
only applies after the County Super-
visor determines the amount of pro-
ceeds that will be released for other
purposes in accordance with the annual
plan (Form FmHA or its successor
agency under Public Law 103-354 431-2,
“Farm and Home Plan”) and Form
FmHA or its successor agency under
Public Law 103-354 1962-1, “Agreement
for the Use of Proceeds/Release of
Chattel Security.”

(a) Distribution of regular payments. (1)
When a borrower owes more than one
type of FmHA or its successor agency
under Public Law 103-354 loan, regular
payments received from each crop
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year’s income will be distributed in ac-
cordance with the following priorities:

(i) First, to an amount equal to any
advances made by FmHA or its suc-
cessor agency under Public Law 103-354
for the crop year’s living and operating
expenses. If no advances were made,
distribute the payment according to
paragraph (a)(1)(ii) of this section. If
the amount of the payment was greater
than the amount of any advances, the
excess should be distributed according
to paragraph (a)(1)(ii) of this section.

(i1) Second, to FmHA or its successor
agency under Public Law 103-354 loans
in proportion to the approximate
amounts due on each for the year. In
determining the amounts due for the
year, deduct an amount equal to any
advances for the year’s living and oper-
ating expenses. If the amount of the
payment exceeds the amount of any ad-
vances plus the amount due on each
loan for the year, the excess should be
distributed according to paragraph
(a)(1)(iii) of this section.

(iii) Third, to FmHA or its successor
agency under Public Law 103-354 loans
in proportion to the delinquencies ex-
isting on each. If the amount of the
payment exceeds the amount of any ad-
vances plus the amount due on each
loan for the year plus any delin-
quencies, the excess should be distrib-
uted according to paragraph (a)(1)(iv)
of this section.

(iv) Fourth, as advance payments on
FmHA or its successor agency under
Public Law 103-354 loans. In making
such distribution consider the principal
balance outstanding on each loan, the
security position of the liens securing
each loan, the borrower’s request, and
related circumstances.

(2) When the County Supervisor de-
termines it is reasonable to expect that
the income which will be available for
payment on FmHA or its successor
agency under Public Law 103-354 debts
will be sufficient to pay the install-
ments scheduled for the year under the
first and second priorities, collections
may be distributed so as to avoid un-
necessary delinquencies, and regular
payments derived from rental or lease
of real estate security after approval of
foreclosure or voluntary conveyance
will be distributed to the real estate
lien of the highest priority.
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(3) Payments will be distributed dif-
ferently than the priorities provided in
this section if accounts are out of bal-
ance or a different distribution is need-
ed to protect the government’s inter-
est.

(4) Any income received from the sale
of softwood timber on marginal land
converted to the production of
softwood timber must be applied on the
ST loan(s).

(b) Distribution of extra payments.
Extra payments will be distributed
first to the FmHA or its successor
agency under Public Law 103-354 loan
having highest priority of lien on the
security from which the payment was
derived. When the payment is in excess
of the unpaid balance of the FmHA or
its successor agency under Public Law
103-354 lien having the highest priority,
the balance of such payment will be
distributed to the FmHA or its suc-
cessor agency under Public Law 103-354
loan having the next highest priority.

(c) Application of payments. After the
decision is reached as to the amount of
each payment that is to be distributed
to the different loan types, application
of the payment will be governed by
§§1951.10 or 1951.11 of this subpart as ap-
propriate.

[60 FR 45764, Nov. 1, 1985, as amended at 52
FR 26134, July 13, 1987; 53 FR 35717, Sept. 14,
1988]

§1951.10 Application of payments on
production type loan accounts.

Employees receiving payments on
OL, EO, SW codes “24,” EM for subtitle
B purposes, EE operating-type, and
other production-type loan accounts
will select, in accordance with the pro-
visions of this section, the account(s)
to which such payment will be applied.
All payments on OL and EM loans ap-
proved on or before December 31, 1971,
will be credited first to any adminis-
trative costs, then to noncapitalized
interest, then to the amount of accrued
deferred interest, and then to principal.
All payments on all other loans includ-
ing OL and EM loans approved after
December 31, 1971, will be credited first
to any administrative costs, then to
noncapitalized interest, then to the
amount of accrued deferred interest,
then to interest accrued to the date of
the payment and then to principal, in
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accordance with the terms of the note.
This section only applies after the
County Supervisor determines the
amount of proceeds that will be re-
leased for other purposes in accordance
with the annual plan (Form FmHA or
its successor agency under Public Law
103-354 431-2) and Form FmHA or its
successor agency under Public Law 103—
354 1962-1.

(a) Rules for selection of accounts. The
following rules will govern the selec-
tion of accounts and installments to
which payments will be applied. As
used in this section, “recoverable costs”
are those which the loan agreement
documents say the borrower is pri-
marily responsible for paying and
which the government can charge to
the borrower’s account.

(1) Payments from farm income or
from assignments of income will be ap-
plied first to accounts with small bal-
ances, including recoverable costs, to
remove such accounts from the
records. Any balance will be applied on
debts secured by the lien in the fol-
lowing order:

(i) To amounts due or falling due on
loans made in connection with the cur-
rent year’s operations, except:

(A) When funds loaned for the pur-
chase of capital goods were used to
meet the current year’s operating ex-
penses, payments will be applied first
to the final unpaid installments to the
extent of the loan funds so used. These
payments will be treated as extra pay-
ments.

(B) When installments on loans pre-
viously made fall due before the in-
stallment on the loan for the current
year’s operations or when such loans
are delinquent and it is anticipated
that sufficient income will be received
to meet the installment on the current
year’s operations when due, collections
may be applied first to installments on
loans made in previous years.

(ii) To accounts having the oldest de-
linquencies, or if no delinquencies, to
the oldest unpaid account, except that
the amount available for payment on
OL and EM loan accounts will be pro-
rated between the two accounts on the
basis of:

(A) The delinquent amount owed on
each, or
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(B) The total amount owed on each if
there are no delinquencies.

(2) Non-farm income and payments
derived from the sale of real estate se-
curity, will be applied to the earliest
account secured by the earliest lien
covering such security. The amount to
be applied to principal will be applied
to the final unpaid installment(s).

(3) On partial refunds of loan ad-
vances, the amount to be applied to the
principal will be applied to the final
unpaid installment on the note which
evidences such advance; however, a re-
fund of an advance for current farm
and home expenses repayable within
the year may be applied to the prin-
cipal on the first unpaid installment on
such note as a regular payment.

(4) Total refunds of loan advances
will be applied to the notes which evi-
dence such advances.

(5) In applying payments from
sources other than those in paragraphs
(a)(2), (3), and (4) of this section the
borrower has the right to select the
loan account or accounts on which
such payments will be applied. In the
absence of the borrower’s selection,
such payments generally will be ap-
plied in the following order:

(i) To accounts with small balances,
including recoverable costs.

(ii) To accounts with the oldest unse-
cured note(s).

(iii) To accounts with the oldest de-
linquencies.

(iv) To accounts with the oldest se-
cured note or notes.

(6) Employees receiving collections
are authorized to make exceptions to
paragraphs (a)(1), (2), and (6) of this
section when it is necessary to apply a
part of a payment to delinquent ac-
counts to prevent the Federal Statute
of Limitations from being asserted as a
defense in suits on FmHA or its suc-
cessor agency under Public Law 103-354
claims.

(b) Payments in full. Errors of a sig-
nificant amount in computation or col-
lection will be called to the attention
of the collection official by the Fi-
nance Office. The borrower’s note will
not be returned until the balance on
the loan account is paid in full. Claims
by or on behalf of the borrowers that
the amounts owed have been computed
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incorrectly will be referred to the Fi-
nance Office.

[60 FR 45764, Nov. 1, 1985, as amended at 53
FR 35717, Sept. 14, 1988; 54 FR 46844, Nov. 8,
1989; 57 FR 18680, Apr. 30, 1992]

§1951.11 Application of payments on
real estate accounts.

(a) Regular payments. If a borrower
owes more than one type of real estate
loan, or has received initial and subse-
quent real estate loans on which sepa-
rate accounts are maintained, pay-
ments on such accounts should be ap-
plied so as to maintain the note ac-
counts approximately in balance at the
end of the year with respect to install-
ments due on the notes, other charges,
and delinquencies.

(b) Refunds and extra payments. (1) Re-
funds will be applied to the note rep-
resenting the loan from which the ad-
vance was made.

(2) Extra payments will be applied to
the note secured by the earliest mort-
gage on the property from which the
extra payment was obtained.

(3) Funds remaining from an RH
grant or a combination loan and grant,
after completion of development, will
be refunded. If the borrower received a
combination loan and grant, the re-
maining funds up to the amount of the
grant are considered to be grant funds.

(c) County Office actions. (1) The col-
lecting official will complete Form
FmHA or its successor agency under
Public Law 103-354 451-1, “Acknowledg-
ment of Cash Payment,” in accordance
with the FMI when cash or money or-
ders are received as a payment.

(2) The collection official will com-
plete Form FmHA or its successor
agency under Public Law 103-354 451-2,
“Schedule of Remittances,” in accord-
ance with the FMI.

(d) Finance Office handling. (1) Reg-
ular payment will be handled as fol-
lows.

(i) Payments will be applied first to
satisfy any administrative costs such
as a charge for an uncollectible check.
(The amounts of any such charges are
available from any FmHA or its suc-
cessor agency under Public Law 103-354
office.)

(ii) Amounts paid on direct loan ac-
counts will be credited to the bor-
rower’s account as of the date of Form
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FmHA or its successor agency under
Public Law 103-354 451-2 or for direct
payments the date payment is received
in the Finance Office, and will be ap-
plied first to a portion of any interest
which accrues during the deferral pe-
riod, second to interest accrued to the
date received and third to principal, in
accordance with the terms of the note.

(iii) Amounts paid on insured loan
accounts will be credited to the bor-
rower’s account as of the date of Form
FmHA or its successor agency under
Public Law 103-354 451-2 or for direct
payments the date payment is received
in the Finance Office, and will be ap-
plied in the following order:

(A) Advances from the insurance
funds as shown on the latest Form
FmHA or its successor agency under Pub-
lic Law 103-354 389-404, “Analysis of Ac-
counts Maturing.” (If the collection is
intended for final payment of the loan,
or to pay the insurance account in con-
nection with an assumption agreement,
the collection will be applied first to
the interest accrued on the advance to
the date of the payment.)

(B) Principal advanced from the in-
surance fund.

(C) Unamortized costs.

(D) Amount due for amortized costs
for taxes and insurance.

(E) Unpaid loan insurance charges,
including the current year’s charge,
when applicable.

(F) First to a portion of any interest
which accrues during the deferral pe-
riod, second to accrued interest to the
date of the payment on the note ac-
count and then to the principal balance
of the note account in accordance with
the terms of the note.

(2) Extra payments and refunds will
be credited to the borrower’s note ac-
count as of the date of Form FmHA or
its successor agency under Public Law
103-354 451-2 and will be applied first to
a portion of any interest which accures
during the deferral period, second to
interest accrued to the date of the re-
ceipt and third to principal in accord-
ance with the terms of the note. The
amount to be applied to principal will
be applied to the final unpaid install-
ment(s). Extra payments and refunds
will not affect the schedule status of a
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borrower except indirectly in connec-
tion with the amortization of a direct
loan.

(3) The Finance Office will remit
final payments promptly to lenders.
Other collections (regular, extra, and
refunds) applied to a borrower’s insured
note will be accumulated until the an-
nual installment due date, and will be
remitted along with any advances from
the insurance fund to the lender within
30 days after the installment due date.
All payments to a lender will be cred-
ited first to interest to the date of the
Treasury check and then to principal.
Since the application of a payment to a
borrower’s account with the Govern-
ment and the Government’s account
with a lender is of a different effective
date, the balance owed by a borrower
to the government and by the Govern-
ment to a lender ordinarily will not be
the same.

[50 FR 45764, Nov. 1, 1985, as amended at 54
FR 46845, Nov. 8, 1989]

§1951.12 Changes in the application of
loan payments.

(a) Authority to change payments.
County Supervisors and Assistant
County Supervisors are hereby author-
ized to approve requests for changes in
the application of payments between
loan accounts when payments have
been applied in error and such requests
conform to the policies expressed in
this Subpart. However, no change will
be made if the payment applied in error
resulted in the payment in full of any
FmHA or its successor agency under
Public Law 103-354 loan and the can-
celed note or notes have been returned
to the borrower.

(b) Form FmHA or its successor
agency under Public Law 103-354 1951-7,
“Request for Change in Application.”
Requests for changes in application of
payments will be made on Form FmHA
or its successor agency under Public
Law 103-354 1951-7. For requests which
County Supervisors or Assistant Coun-
ty Supervisors are authorized to ap-
prove, the County Supervisor or Assist-
ant County Supervisor will sign the
original of Form FmHA or its suc-
cessor agency under Public Law 103-354
1951-7 and forward it to the Finance Of-
fice. The Finance Office will send Form
FmHA or its successor agency under
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Public Law 103-354 451-26 to the County
Office when the change is made on Fi-
nance Office records.

(c) Changes by the Finance Office in
application of remittances. (1) When re-
application of collection is made by the
Finance Office Form FmHA or its suc-
cessor agency under Public Law 103-354
451-8, “Journal Voucher for Loan Ac-
count Adjustments,” will be prepared.
Form FmHA or its successor agency
under Public Law 103-354 451-26 will be
forwarded to the County Office to show
the reapplication.

(2) When necessary, the Finance Of-
fice will correct Form FmHA or its
successor agency under Public Law 103-
3564 451-2 as prepared by the County Of-
fice.

[60 FR 45764, Nov. 1, 1985, as amended at 54
FR 18883, May 3, 1989]

§1951.13 Overpayments and refunds.

(a) The Finance Office will mail any
overpayment refund check to the Coun-
ty Supervisor, who will verify that the
refund is due before delivering the
check.

(b) Borrower requests for overpay-
ment refunds must be in writing. Bor-
rowers will be discouraged from re-
questing refunds when the County Of-
fice records show that a refund is not
due, however, the County Supervisor
will forward any request to the Fi-
nance Office. Finance Office computa-
tions will control in determining the
amount of any refund.

(¢) Underpayments or overpayments
of less than $10 will not be collected or
refunded (except as provided in para-
graph (b) of this section) since the ex-
pense of processing the action would be
more than the amount involved.

§1951.14 Recoverable and nonrecover-
able cost charges.

(a) The County Supervisor will:

(1) Prepare vouchers for recoverable
and nonrecoverable cost charges ac-
cording to the applicable instruction
for the type of advance being made.
(“Recoverable costs” is defined in
§1951.10(a) of this subpart).

(2) If a recoverable cost, show on the
voucher the fund code to which the ad-
vance is to be charged.

(3) If the cost item relates to security
for more than one type of account,
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show the code for the loan secured by
the earliest promissory note (if lien se-
cures more than one note).

(b) The Finance Office will forward
Form FmHA or its successor agency
under Public Law 103-354 451-26, to the
County Office when the recoverable
cost charge is processed.

§1951.15 Return of paid-in-full or sat-
isfied notes to borrower.

(a) Notes not held in County Office.
When the original of the note is not
held in the County Office the County
Supervisor will request the Finance Of-
fice to acquire and forward the note to
the County Office.

(b) Return of notes after collection.
When a note (or loan-type account) evi-
dencing an OL, EM, EE, EO, special
livestock (SL), SW loan coded “24”, or
other production-type loan has been
satisfied by payment in full, the Coun-
ty Supervisor will examine the bor-
rower’s records in the County Office
and determine that the account has
been satisfied before delivering the
note to the borrower (See §1962.27 of
subpart A of part 1962 on the satisfac-
tion of chattel security instruments).
The note(s) will be returned to the bor-
rower immediately except that:

(1) When the final payment is made
in a form other than currency and coin,
Treasury check, cashier’s check, cer-
tified check, Postal or bank money
order, bank draft, or a check issued by
a responsible lending institution or a
responsible title insurance or title and
trust company, the note or notes will
not be surrendered until 30 days after
the date of final payment, and

(2) When notes are needed in making
marginal releases or satisfactions or
security instruments, the notes will be
held until the instruments are satis-
fied.

(c) Surrender of motes to effect collec-
tion. (1) County Supervisors are author-
ized to surrender notes to borrowers
when final payment of the amount due
is made in the form of currency and
coin, Treasury check, cashier’s check,
certified check, Postal or bank money
order, bank draft, or a check issued by
a responsible lending institution or a
responsible title insurance or title
trust company.
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(2) The amount due on the note(s) to
be surrendered will be confirmed with
the Finance Office. County Supervisors
will request the original note(s) from
the Finance Office if it is not in the
County Office.

(d) Return of motes reduced to judg-
ment. Notes which have been reduced to
judgment are a part of the court
records and ordinarily cannot be with-
drawn and returned to the borrower
even after satisfaction of the judgment.
Therefore, no effort will be made to ob-
tain and return such notes except on
the written request of the judgment
debtor or debtor’s attorney. Such re-
quests will be referred to the Office of
the General Counsel (OGO).

(e) Debt settlement case. See subparts
B or C of part 1956 of this chapter for
the handling of notes in debt settle-
ment cases.

(f) Lost notes. (1) All promissory notes
dated on or after 11-1-73 are held in the
County Office. A few notes (with the
exception of OL notes) are still held by
investors. If a note dated prior to 11-1-
73 cannot be located in the County Of-
fice and it is needed for servicing the
case, the County Supervisor will write
a memorandum to the Finance Office
explaining why the note is needed. The
request should give the name and case
number of the borrower, date and origi-
nal amount of the loan, type of loan
and loan code.

(2) If a promissory note is lost in the
County Office and it is needed for serv-
icing a case, the State Director may
authorize the County Supervisor to
execute an appropriate affidavit re-
garding the lost note. The form of such
an affidavit will be provided by OGC.

[60 FR 45764, Nov. 1, 1985, as amended at 51
FR 45432, Dec. 18, 1986; 53 FR 13100, Apr. 21,
1988; 56 FR 10147, Mar. 11, 1991]

§1951.16 Other servicing actions on
real estate type loan accounts.

(a) Installment on mnote and other
charges—(1) Direct loan accounts. For a
borrower with a direct loan, the term
“installation on note and other
charges,” as used in this Subpart, will
be the sum of the following:

(i) Annual installment for the year as
provided in the promissory note(s).
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(ii) Any recoverable cost charges paid
for the borrower during the year. (“Re-
coverable costs” is defined in §1951.10(a)
of this Subpart.)

(2) Insured loan accounts. “Loan insur-
ance charge” means a separate insur-
ance charge applying to FO and SW in-
sured loans evidenced by promissory
note forms bearing a form date before
January 8, 1959. For all insured loans
evidenced by note forms bearing a form
date of January 8, 1959, or later, the in-
surance charge is called “annual
charge” and is included in the interest
position of the annual installment in
the note. For a borrower with an in-
sured loan, the term “Installment on
note and other charge” means the sum
of the following:

(i) Annual installment for the year as
provided in the promissory note.

(ii) Amounts owed the Agricultural
Credit Insurance Fund. These amounts
are covered by the general term “In-
surance Account” and consist of the
following:

(A) Unpaid loan insurance charges
from prior years.

(B) Loan insurance charge for the
current year. The 1loan insurance
charge is computed on the basis of the
amount of the unpaid principal obliga-
tion as of the installment due date and
is due and payable on or before the
next installment due date.

(C) Any unpaid balance on advances
from the insurance fund, including any
recoverable cost charges paid for the
borrower during the year.

(D) Any accrued interest on advances
from the insurance fund.

(iii) The amounts owned on the insur-
ance account must be paid by regular
payments each year whether or not the
note account is ahead of schedule.

(b) Schedule status. For direct and in-
sured loans, a borrower will be on
schedule when the sum of regular pay-
ments through the last preceding due
date of the note equals the sum of in-
stallments on the note and other
charges due through the same date.
Such a borrower will be ahead of sched-
ule or behind schedule when the sum of
such regular payments is larger or
smaller, respectively, than the sum of
such installments on the note and
other charges.
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(c) Real estate payments. A borrower
may make regular payments ahead of
schedule at any time and use them
later to forego payments or to supple-
ment the amount available during any
year for payment on the annual install-
ment on the note and other charges.
Refunds and extra payments will not
be used in this way.

§§1951.17-1951.24 [Reserved]

§1951.25 Review of limited resource
FO, OL, and SW loans.

(a) Frequency of reviews. OL, FO, and
SW loans will be reviewed each year at
the time the analysis is conducted in
accordance with subpart B of part 1924
of this chapter and any time a serv-
icing action such as consolidation, re-
scheduling, reamortization or deferral
is taken. The interest rate may not be
changed more often than quarterly.

(b) Method of review. (1) Each loan
will be considered on its own merit.

(2) The County Supervisor should
consider:

(i) The borrower’s income and repay-
ment record during the preceding
years;

(ii) The projections shown on the
most recent Farm and Home Plan or
other similar plan or operation accept-
able to FmHA or its successor agency
under Public Law 103-354, in light of
the previous year’s projected figures
and actual figures; (See subpart B of
part 1924 of this chapter)

(iii) Whether improved production
practices have been or need to be im-
plemented;

(iv) The borrower’s progress as a
farmer; and

(v) All other factors which the Coun-
ty Supervisor believes should be con-
sidered.

(3) The Farm and Home Plan projec-
tions for the coming year must show
that the “balance available to pay
debts” exceeds the amount needed to
pay debts by at least 10 percent before
an increase in interest rate is put into
effect. Borrowers that continually pur-
chase unplanned items without the
County Supervisor’s approval will have
the interest rate on their loans in-
creased to the current rate for that
loan type. Borrowers that fail to pro-
vide the County Supervisor with the
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information needed to conduct the
analysis required in subpart B of part
1924 of this chapter will have their in-
terest rate on their loan increased to
the current rate for the OL, FO, or SW
loan as applicable. The rate may in-
crease in increments of whole numbers
to the current regular interest rate for
borrowers. In the borrower’s case file,
the County Supervisor must document
the unplanned purchases and the fail-
ure to provide information in a timely
manner. The County Supervisor must
write the borrower a letter which sets
out the facts documented in the case
file and advises the borrower that the
interest rate will be increased unless
the unplanned purchases cease or un-
less the borrower provides information
in a timely manner. Whenever it ap-
pears that the borrower has a substan-
tial increase in income and repayment
ability or ceases farming, either the in-
terest rate may be increased to the
current rate for FO, OL or SW loans, as
applicable, or the borrower will be
graduated from the program as pro-
vided in subpart F of this part.

(4) The County Office will be respon-
sible for scheduling and completing the
reviews.

(5) Borrowers who have received a de-
ferral under Subpart S of this part will
not have the interest rate increased on
their limited resource loans during the
deferral period.

(c) Processing. (1) If, after the review,
the interest rate is to remain the same,
no further action needs to be taken.

(2) When the interest rate is in-
creased to the current rate, the loan
will be recorded as a regular loan and
will no longer be considered a limited
resource loan. The borrower must be
notified in writing at least 30 days
prior to the date of the change. Exhibit
B of this subpart may be used as a
guide. The effective date of the change
in interest rate will be the effective
date on Exhibit B. The borrower must
be informed of the following for each
loan:

(i) The authorization for the change,

(ii) Reason for change (repayment
ability, etc.),

(iii) The effective date and rate of the
increase in interest,

(iv) Amount of the new installments
and dates due,
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(v) Right to appeal.

(3) It is not necessary to obtain a new
promissory note for this change in in-
terest rate.

[60 FR 45764, Nov. 1, 1985, as amended at 53
FR 35717, Sept. 14, 1988; 56 FR 3395, Jan. 30,
1991; 58 FR 15074, Mar. 19, 1993]

§§1951.26-1951.49 [Reserved]

§1951.50 OMB control number.

The collection of information re-
quirements in Subpart A of part 1951
have been approved by the Office of
Management and Budget and assigned
OMB control number 0575-0075.

[62 FR 26137, July 13, 1987]

EXHIBIT A TO SUBPART A OF PART 1951—
NoTICE TO FMHA OR ITS SUCCESSOR
AGENCY UNDER PUBLIC LAwW 103-354
BORROWERS

FmHA or its successor agency under Pub-
lic Law 103-354 borrowers with farmer pro-
gram and community program loan types
made under the Consolidated Farm and
Rural Development Act may request a loan
summary statement which shows the cal-
endar year account activity for each loan.
Interested borrowers may request these
statements through their local FmHA or its
successor agency under Public Law 103-354
office.

[64 FR 10270, Mar. 13, 1989]

EXHIBIT B TO SUBPART A OF PART 1951—
NOTICE OF CHANGE IN INTEREST RATE

(insert date)

Notice of Change in Interest Rate

(insert borrower’s address)
Re: 00O

Fund code

oo

Loan number

oa
Kind code

Dear (insert borrower’s name and case num-
ber): Your promissory note dated , for
the original amount of dollars ($ )
provides for a change in interest rate for a
limited resource loan in accordance with the
Farmers Home Administration or its suc-
cessor agency under Public Law 103-354 regu-
lations.

Effective (insert date) the interest rate on
this loan will be =~ percent ( %) on the
unpaid principal balance. Your installment
due January 1, 19 will be dollars

B
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$ ). This change in interest rate is for
the reason indicated below.

[0 Increase in repayment ability as per
Farm and Home Plan dated

O (insert reason if other than above for in-
crease in interest rate).

You may appeal this action by writing to
(hearing officer), (address), within 30 calendar
days of the date of this letter, giving the rea-
son why you believe this matter should be
decided differently. This time may be ex-
tended if you cannot notify the hearing offi-
cer within 30 days for reasons beyond your
control.

[56 FR 3396, Jan. 30, 1991]

Subpart B [Reserved]

Subpart C—Offsets of Federal
Payments to USDA Agency
Borrowers

§1951.101 General.

Federal debt collection statutes pro-
vide for the use of administrative, sal-
ary, and Internal Revenue Service
(IRS) offsets by government agencies,
including the Farm Service Agency
(FSA), Rural Housing Service (RHS)
for its community facility program,
and Rural Business-Cooperative Serv-
ice (RBS), herein referred to collec-
tively as “United States Department of
Agriculture (USDA) Agency,” to collect
delinquent debts. Any money that is or
may become payable from the United
States to an individual or entity in-
debted to a USDA Agency may be sub-
ject to offset for the collection of a
debt owed to a USDA Agency. In addi-
tion, money may be collected from the
debtor’s retirement payments for delin-
quent amounts owed to the USDA
Agency if the debtor is an employee or
retiree of a Federal agency, the U.S.
Postal Service, the Postal Rate Com-
mission, or a member of the U.S.
Armed Forces or the Reserve. Amounts
collected will be processed as regular
payments and credited to the bor-
rower’s account. USDA Agencies will
process requests by other Federal agen-
cies for offset in accordance with
§1951.102 of this subpart. This subpart
does not apply to direct single family
housing loans, direct multi-family
housing loans, and the Rural Utilities
Service. Section 1951.136 of this subpart
only applies to RHS for its community
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facility program and RBS for the offset
of Federal payments. Nothing in this
subpart affects the common law right
of set off available to USDA Agencies.

[67 FR 69671, Nov. 19, 2002]

§1951.102 Administrative offset.

(a) General. Collections of delinquent
debts through administrative offset
will be taken in accordance with 7 CFR
part 3, subpart B and §1951.106.

(b) Definitions. In this subpart:

(1) Agency means Farm Service Agen-
cy, Farm Loan Programs; Rural Hous-
ing Service, except direct Single Fam-
ily Housing loans and direct Multi-
Family Housing loans; and Rural Busi-
ness-Cooperative Service, or any suc-
cessor agency.

(2) Contracting officer is any person
who, by appointment in accordance
with applicable regulations, has the au-
thority to enter into and administer
contracts and make determinations
and findings with respect thereto. The
term also includes the authorized rep-
resentative of the contracting officer,
acting within the limits of the rep-
resentative’s authority.

(3) County Committee means the local
committee elected by farmers in the
county, as authorized by the Soil Con-
servation and Domestic Allotment Act
and the Department of Agriculture Re-
organization Act of 1994, to administer
FSA programs approved for the county
as appropriate.

(4) Creditor agency means a Federal
agency to whom a debtor owes a mone-
tary debt. It need not be the same
agency that effects the offset.

(5) Debt management officer means an
agency employee responsible for collec-
tion by administrative offset of debts
owed the United States.

(6) Delinquent or past-due means a
payment that was not made by the due
date.

(7) Entity means a corporation, joint
stock company, association, general
partnership, limited partnership, lim-
ited liability company, irrevocable
trust, revocable trust, estate, chari-
table organization, or other similar or-
ganization participating in the farming
operation.

(8) FP means Farm Programs.

(9) FLP means Farm Loan Programs.

(10) FSA means Farm Service Agency.
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(11) National Appeals Division means
the organization within the Depart-
ment of Agriculture that conducts ap-
peals of adverse decisions for program
participants under the purview of 7
CFR part 11.

(12) Offsetting agency means an agen-
cy that withholds from its payment to
a debtor an amount owed by the debtor
to a creditor agency, and transfers the
funds to the creditor agency for appli-
cation to the debt.

(13) Propriety means the offset is fea-
sible. It includes offsetting a debtor’s
payments due any entity in which the
debtor participates either directly or
indirectly equal to the debtor’s inter-
est in the entity. To be feasible the
debt must exist and be 90 days past due
or the borrower must be in default of
other obligations to the Agency, which
can be cured by the payment.

(14) Reviewing officer means an agency
employee responsible for conducting a
hearing or documentary review on the
existence of debt and the propriety of
administrative offset in accordance
with 7 CFR 3.29. FSA District Directors
or other State Executive Director des-
ignees are designated to conduct the
hearings or reviews.

[656 FR 50602, Aug. 21, 2000, as amended at 67
FR 69671, Nov. 19, 2002; 69 FR 5267, Feb. 4,
2004]

§§1951.103-1951.105 [Reserved]

§1951.106 Offset of payments to enti-
ties related to debtors.

(a) General. Collections of delinquent
debts through administrative offset
will be in accordance with 7 CFR part
3, subpart B, and paragraphs (b) and (c)
of this section.

(b) Offsetting entities. Collections of
delinquent debts through administra-
tive offset may be taken against a
debtor’s pro rata share of payments
due any entity in which the debtor par-
ticipates when:

(1) It is determined that FSA has a
legally enforceable right under state
law or Federal law, including program
regulations at 7 CFR 792.7(1) and
1403.7(q), to pursue the entity payment;

(2) A debtor has created a shell cor-
poration before receiving a loan, or
after receiving a loan, established an
entity, or has reorganized, transferred
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ownership of, or otherwise changed in
some manner the debtor’s operation or
the operation of a related entity for
the purpose of avoiding payment of the
FSA, FLP debt or otherwise circum-
venting Agency regulations;

(3) Assets used in the entity’s oper-
ation include assets pledged as security
to the Agency which have been trans-
ferred to the entity without payment
to the Agency of the value of the secu-
rity or Agency consent to transfer of
the assets;

(4) A corporation to which a payment
is due is the alter ego of a debtor; or

(5) A debtor participates in, either di-
rectly or indirectly, the entity as de-
termined by FSA.

(c) Other remedies. Nothing in this
section shall be deemed to limit rem-
edies otherwise available to the Agency
under other applicable law.

[65 FR 50603, Aug. 21, 2000]
§§1951.107-1951.110 [Reserved]

§1951.111 Salary offset.

Salary offset may be used to collect
debts arising from delinquent USDA
Agency loans and other debts which
arise through such activities as theft,
embezzlement, fraud, salary overpay-
ments, under withholding of amounts
payable for life and health insurance,
and any amount owed by former em-
ployees from loss of federal funds
through negligence and other matters.
Salary offset may also be used by other
Federal agencies to collect delinquent
debts owed to them by employees of
the USDA Agency, excluding county
committee members. Administrative
offset, rather than salary offset, will be
used to collect money from Federal
employee retirement benefits. For de-
linquent Farm Loan Programs direct
loans, salary offset will not begin until
the borrower has been notified of serv-
icing options in accordance with 7 CFR
part 766. In addition, for Farm Loan
Programs direct loans, salary offset
will not be instituted if the Federal
salary has been considered on the farm
operating plan, and it was determined
the funds were to be used for another
purpose other than payment on the
USDA Agency loan. For Farm Loan
Programs guaranteed debtors, salary
offset can not begin until a final loss
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claim has been paid. When salary offset
is used, payment for the debt will be
deducted from the employee’s pay and
sent directly to the creditor agency.
Not more than 15 percent of the em-
ployee’s disposable pay can be offset
per pay period, unless the employee
agrees to a larger amount. The debt
does not have to be reduced to judg-
ment or be undisputed, and the pay-
ment does not have to be covered by a
security instrument. This section de-
scribes the procedures which must be
followed before the USDA Agency can
ask a Federal agency to offset any
amount against an employee’s salary.

(a) Authorities. The following authori-
ties are granted to USDA Agency em-
ployees in order that they may initiate
and implement salary offset:

(1) Certifying Officials are authorized
to certify to the debtor’s employing
agency that the debt exists, the
amount of the delinquency or debt,
that the procedures in USDA Agency
and United States Department of Agri-
culture’s (USDA’s) regulations regard-
ing salary offsets have been followed,
that the actions required by the Debt
Collection Act have been taken; and to
request that salary offset be initiated
by the debtor’s employing agency. This
authority may not be redelegated.

(2) Certifying Officials are authorized
to advise the Finance Office to estab-
lish employee defalcation accounts and
non-cash credits to borrower accounts
in cases involving other debts, such as
those arising from theft, fraud, embez-
zlement, loss of funds through neg-
ligence, and similar actions involving
USDA Agency employees.

(3) The Finance Office is authorized
to establish defalcation accounts and
non-cash credits to borrower accounts
upon receipt of requests from the Certi-
fying Officials.

(b) Definitions—(1) Certifying Offi-
cials—State Directors; State Executive
Directors; the Assistant Adminis-
trator; Finance Office; Financial Man-
agement Director; Financial Manage-
ment Division, and the Deputy Admin-
istrator for Management, National Of-
fice.

(2) Debt or debts. A term that refers to
one or both of the following:

(1) Delinquent debts. A past due
amount owed to the United States
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from sources which include, but are not
limited to, insured or guaranteed
loans, fees, leases, rents, royalties,
services, sales of real or personal prop-
erty, overpayments, penalties, dam-
ages, interest, fines and forfeitures (ex-
cept those arising under the Uniform
Code of Military Justice).

(ii) Other debts. An amount owed to
the United States by an employee for
pecuniary losses where the employee
has been determined to be liable due to
the employee’s negligent, willful, un-
authorized or illegal acts, including
but not limited to:

(A) Theft, misuse, or loss of Govern-
ment funds;

(B) False claims for services and
travel;

(C) Illegal, unauthorized obligations
and expenditures of Government appro-
priations;

(D) Using or authorizing the use of
Government owned or leased equip-
ment, facilities supplies, and services
for other than official or approved pur-
poses;

(E) Lost, stolen, damaged,
stroyed Government property;

(F) Erroneous entries on accounting
record or reports; and,

(G) Deliberate failure to provide
physical security and control proce-
dures for accountable officers, if such
failure is determined to be the proxi-
mate cause for a loss of Government
funds.

(3) Defalcation account. An account
established in the Finance Office for
other debts owed the Federal govern-
ment in the amount missing due to the
action of an employee or former em-
ployee.

(4) Disposable pay. Pay due an em-
ployee that remains after required de-
ductions for Federal, State and local
income taxes; Social Security taxes,
including Medicare taxes; Federal re-
tirement programs; premiums for life
and health insurance benefits, and such
other deductions required by law to be
withheld.

(5) Hearing Officer. An Administrative
Law Judge of the USDA or another in-
dividual not under the supervision or
control of the USDA, designated by the
Certifying Official to review the deter-
mination of the alleged debt.

or de-
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(6) Non-cash credit. The accounting
action taken by the Finance Office to
credit and make a borrower’s account
whole for funds paid by the borrower
but missing due to an employee’s or
former employee’s actions.

(7T) Salary Offset. The collection of a
debt due to the U.S. by deducting a
portion of the disposable pay of a Fed-
eral employee without the employee’s
consent.

(c) Feasibility of salary offset. The first
step the Certifying Official must take
to use this offset procedure is to de-
cide, on a case by case basis, whether
offset is feasible. If an offset is feasible,
the directions in the following para-
graphs of this section will be used to
collect by salary offset. If the official
making this determination decides
that salary offset is not feasible, the
reasons supporting this decision will be
documented in the borrower’s running
case record in the case of delinquent
debts, or the “For Official Use Only”
file in cases of other debts. Ordinarily,
and where possible, debts should be col-
lected in one lump-sum; but payments
may be made in installments. Install-
ment deductions can be made over a
period not greater than the anticipated
period of employment. However, the
amount deducted for a pay period will
not exceed 15 percent of the disposable
pay from which the deduction is made.
If possible, the installment payment
will be sufficient in size and frequency
to liquidate the debt in approximately
3 years. Based on the Comptroller Gen-
eral’s decisions, other debts by employ-
ees cannot be forgiven. If the employee
retires or resigns, or if employment
ends before collection of the debt is
completed, final salary payment, lump-
sum leave, etc. may be offset to the ex-
tent necessary to liquidate the debt.
Salary offset is feasible if:

(1) The cost to the Government of
collecting salary offset does not exceed
the amount of the debt. County Com-
mittee members are exempt from sal-
ary offset because the amount col-
lected by salary offset would be so
small as to be impractical.

(2) There are not any legal restric-
tions to the debt, such as the debtor
being under the jurisdiction of a bank-
ruptcy court, or the statute of limita-
tions having expired. The Debt Collec-
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tion Act of 1982 permits offset of claims
that have not been outstanding for
more than 10 years.

(d) Notice to debtor. (1) After the Cer-
tifying Official determines that collec-
tion by salary offset is feasible, the
debtor should be notified within 15 cal-
endar days after the salary offset de-
termination. This notice will notify
the debtor of intended salary offset at
least 30 days before the salary offset
begins. For Farm Loan Programs di-
rect loans, this notice will be sent after
the borrower is over 90 days past due
and immediately after sending notifi-
cation of servicing rights in accordance
with 7 CFR part 766. For Farm Loan
Programs guaranteed debtors, this no-
tice will be sent after a final loss claim
has been paid. The salary offset deter-
mination notice will be delivered to
the debtor by regular mail.

(2) The Debt Collection Act of 1982 re-
quires that the hearing officer issue a
written decision not later than 60 days
after the filing of the petition request-
ing the hearing; thus, the evidence
upon which the decision to notify the
debtor is based, to the extent possible,
should be sufficient for FmHA or its
successor agency under Public Law 103—
354 to proceed at a hearing, should the
debtor request a hearing under para-
graph (f) of this section.

(e) Notice requirement before salary off-
set. Salary offset will not be made un-
less the employee receives 30 calendar
days written notice. This Notice of In-
tent (FmHA or its successor agency
under Public Law 103-354 Guide Letter
1951-C—4) will be addressed to the debt-
or or the debtor’s representative. The
Notice of Intent must be modified if it
is addressed to the debtor’s representa-
tive. In either case, the Notice of In-
tent will state:

(1) It has been determined that the
debt is owed, the amount of the debt,
and the facts giving rise to the debt;

(2) The cost to the Government of
collecting salary offset does not exceed
the amount of the debt;

(3) There are not any legal restric-
tions that would bar collecting the
debt;

(4) The debt will be collected by
means of deduction of not more than 15
percent from the employee’s current
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disposable pay until the debt and all
accumulated interest are paid in full;

(56) The amount, frequency, approxi-
mate beginning date, and duration of
the intended deductions;

(6) An explanation of the require-
ments concerning interest, penalties
and administrative costs, unless such
payments are waived;

(7) The employee’s right to inspect
and request a copy of records relating
to the debt;

(8) The employee’s right to volun-
tarily enter into a written agreement
for a repayment schedule with the
agency different from that proposed by
FmHA or its successor agency under
Public Law 103-354, if the terms of the
repayment proposed by the employee
are agreeable with the agency;

(9) That the employee has a right to
a hearing conducted by an Administra-
tive Law Judge of USDA or a hearing
official not under the supervision or
control of the Secretary of Agriculture,
concerning the agency’s determination
of the existence or amount of the debt
and the percentage of disposable pay to
be deducted each pay period, if a peti-
tion for a hearing is filed by the em-
ployee as prescribed by FmHA or its
successor agency under Public Law 103-
354;

(10) The timely filing of a petition for
hearing will stay the collection pro-
ceedings;

(11) That a final decision will be
issued at the earliest practical date,
but not later than 60 calendar days
after the filing of petition requesting
the hearing;

(12) That any knowingly false or friv-
olous statements may subject the em-
ployee to disciplinary procedures, or
penalties, under the applicable statu-
tory authority;

(13) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(14) That amounts paid on or de-
ducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
employee unless there are provisions to
the contrary;

(15) The method and time period for
requesting a hearing; and
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(16) The name and address of an offi-
cial of USDA to whom communications
should be directed.

(f) Debtor’s request for records, offer to
repay, request for a hearing or request for
information concerning debt settlement—
(1) If a debtor responds to FmHA or its
successor agency under Public Law 103-
354 Guide Letter 1951-C—4 by asking to
review and copy FmHA or its successor
agency under Public Law 103-354’s
records relating to the debt, the Certi-
fying Official will promptly respond by
sending a letter which tells the debtor
the location of the debtor’s FmHA or
its successor agency under Public Law
103-354 files and that the files may be
reviewed and copied within the next 30
days. Copying costs (see subpart F of
part 2018 of this Chapter) will be set
out in the letter, as well as the hours
the files will be available each day. If a
debtor asks to have FmHA or its suc-
cessor agency under Public Law 103-354
copy the records, a copy will be made
within 30 days of the request.

(2) If a debtor responds to FmHA or
its successor agency under Public Law
103-354 Guide Letter 1951-C-4 by offer-
ing to repay the debt, the offer may be
accepted by the Certifying Official, if it
would be in the best interest of the
government. FmHA or its successor
agency under Public Law 103-354 Form
Letter 1951-8 will be used if a repay-
ment offer for an FmHA or its suc-
cessor agency under Public Law 103-354
loan or grant is accepted. Upon receipt
of an offer to repay, the Certifying Offi-
cial will delay institution of a hearing
until a decision is made on the repay-
ment offer. Within 60 days after the
initial offer to repay was made, the
Certifying Official must decide whether
to accept or reject the offer. This deci-
sion will be documented in the running
case record or the “For Official Use
Only” file, as appropriate, and the debt-
or will be sent a letter which sets out
the decision to accept or reject the
offer to repay. The decision to accept
or reject a repayment offer should be
based upon a realistic budget or farm
and home plan and according to the
servicing regulations for the type of
loan(s) involved.

(3) If a debtor responds to FmHA or
its successor agency under Public Law
103-354 Guide Letter 1951-C—4 by asking
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for a hearing on FmHA or its successor
agency under Public Law 103-354’s de-
termination that a debt exists and/or is
due, or on the percentage of net pay to
be deducted each pay period, the Certi-
fying Official will notify the debtor in
accordance with paragraph (g)(3) of
this section and request the debtor’s
case file or the “For Official Use Only”
file.

(4) If a debtor is willing to have more
than 15 percent of the disposable pay
sent to FmHA or its successor agency
under Public Law 103-354, a letter pre-
pared and signed by the debtor clearly
stating this must be placed in the debt-
or’s case file or the “For Official Use
Only” file.

(5) If a debtor who is an FmHA or its
successor agency under Public Law 103-
354 borrower requests debt settlement,
the account must be in collection-only
status or be an inactive account for
which there is no security. The Certi-
fying Official must inform the bor-
rower of how to apply for debt settle-
ment. Any application will be consid-
ered independently of the salary offset.
A salary offset should not be delayed
because the borrower applied for debt
settlement.

(6) The time limits set in FmHA or
its successor agency under Public Law
103-354 Guide Letter 1951-C-4 and in
paragraphs (f) (1), (2), and (3) of this
section run concurrently. In other
words, if a debtor asks to review the
FmHA or its successor agency under
Public Law 103-354 file and offers to
repay the debt, the debtor cannot take
30 days to ask to review the file and
then take another 30 days to offer to
repay. The request to review the file
and the offer to repay must both be
made within 30 days of the date the
debtor receives the notification letter.

(7) If an employee is included in a
bargaining unit which has a negotiated
grievance procedure that does not spe-
cifically exclude salary offset pro-
ceedings, the employee must grieve the
matter in accordance with the nego-
tiated procedure. Employees who are
not covered by a negotiated procedure
must utilize the salary offset pro-
ceedings as outlined in FmHA or its
successor agency under Public Law 103—
354 Guide Letter 1951-C-4. The em-
ployee must be informed, in writing,
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which procedure to follow and, as ap-
propriate, reference should be made to
the appropriate sections of the nego-
tiated agreement.

(g) Hearings. (1) A hearing officer
must be a USDA Administrative Law
Judge or a person who is not a USDA
employee. In order to ensure that a
hearing officer will be available
promptly when needed, Certifying Offi-
cials need to make appropriate ar-
rangements with officials of nearby
federal agencies for the use of each
other’s employees as hearing officers.

(2) Not later than 30 days from the
date the debtor receives the Notice of
Intent (FmHA or its successor agency
under Public Law 103-354 Guide Letter
1951-C—4), the employee must file with
the Certifying Official issuing the no-
tice, a written petition establishing
his/her desire for a hearing on the ex-
istence and amount of the debt or the
proposed offset schedule. The employ-
ee’s petition must fully identify and
explain all the information and evi-
dence that supports his/her position. In
addition, the petition must bear the
employee’s original signature and be
dated upon receipt by the Certifying
Official.

(3) Certifying Officials are respon-
sible for determining if the employee’s
petition for a hearing has been sub-
mitted in a timely fashion. Petitions
received from employees after the 30-
day time limitation expires will be ac-
cepted only if the employee can show
the delay was because of circumstances
beyond his/her control or because of
failure to receive notice of the time
limitation. Certifying Officials are re-
quired to provide written notification
to the employee of the acceptance or
non-acceptance of the employee’s peti-
tion for hearing.

(4) For those petitions accepted,
FmHA or its successor agency under
Public Law 103-354 will arrange for a
hearing officer and notify the employee
of the time and place of the hearing.
The hearing location should be conven-
ient to all parties involved. The em-
ployee will also be notified that the ac-
ceptance of the petition for hearing
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will stay the commencement of collec-
tion proceedings. Any payments col-
lected in error due to untimely or de-
layed filing beyond the employee’s con-
trol will be refunded unless there are
applicable contractual or statutory
provisions to the contrary.

(5) The hearing will be based on writ-
ten submissions and documentation
provided by the debtor and FmHA or
its successor agency under Public Law
103-354 unless:

(i) A statute authorizes or requires
consideration of waiving the debt, the
debtor requests waiver of the debt, and
the waiver determination turns on an
issue of credibility or truth.

(ii) The debtor requests reconsider-
ation of the debt and the hearing offi-
cer determines that the question of the
indebtedness cannot be resolved by a
review of the documentary evidence;
for example, when the validity of the
debt turns on an issue of credibility or
truth.

(iii) The hearing officer determines
that an oral hearing is appropriate.

(6) Oral hearings may be conducted
by conference call at the request of the
debtor or at the discretion of the hear-
ing officer. The hearing officer’s deter-
mination that the offset hearing is on
the written record is final and is not
subject to review.

(7) The hearing officer will issue a
written decision not later than 60 days
after the filing of the petition request-
ing the hearing, unless the employee
requests and the Certifying Official
grants a delay in the proceedings. The
written decision will state the facts
supporting the nature and origin of the
debt, the hearing officer’s analysis,
findings and conclusions as to the
amount and validity of the debt, and
repayment schedule. Both the em-
ployee and FmHA or its successor
agency under Public Law 103-354 will
be provided with a copy of the hearing
officer’s written decision on the debt.

(h) Processing delinquent debts. (1)
Form AD-343, “Payroll Action Re-
quest,” and FmHA or its successor
agency under Public Law 103-354 Form
Letter 1951-6 will be prepared and sub-
mitted by the Certifying Official to the
National Office, FMAS, for coordina-
tion and forwarding to the debtor’s em-
ploying agency if:
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(i) The borrower does not respond to
FmHA or its successor agency under
Public Law 103-354 Guide Letter 1951-C-
4 within 30 days.

(ii) The borrower responds to FmHA
or its successor agency under Public
Law 103-354 Guide Letter 1951-C—4 with-
in 30 days and

(A) Has had an opportunity to review
the file, if requested,

(B) Has received a hearing,
quested, and

(C) A decision has been made by the
hearing officer to uphold the offset.

(2) A copy of Form AD-343 and the
Form letter 1951-6 will be sent to the
Finance Office, St. Louis, MO 63103,
Attn: Account Settlement Unit.

(3) If the debtor is an FmHA or its
successor agency under Public Law 103-
354 employee, Form AD-343 will be sent
to the National Office, FMAS, and a
copy to the Finance Office, St. Louis,
MO, Attn: Account Settlement Unit.
This form can be signed for the Certi-
fying Official by an employment offi-
cer, an Administrative Officer, or a
personnel management specialist, or
signed by the Certifying Official.

(4) If the debtor has agreed to have
more or less than 15 percent of the dis-
posable pay sent to FmHA or its suc-
cessor agency under Public Law 103-
364, a copy of the debtor’s letter
(FmHA or its successor agency under
Public Law 103-354 Form Letter 1951-8)
authorizing this must be attached to
Form AD-343.

(5) Field offices will be notified of
payments received from salary offset
by receipt of a transaction record from
the Finance Office.

(i) Deduction percentage. (1) Gen-
erally, installment deductions will be
made over a period not greater than
the anticipated period of employment.
If possible, the installment payment
will be sufficient in size and frequency
to liquidate the debt in approximately
3 years. The size and frequency of in-
stallment deductions will bear a rea-
sonable relation to the size of the debt
and the employee’s ability to pay. Cer-
tifying Officials are responsible for de-
termining the size and frequency of the
deductions. However, the amount de-
ducted for any period will not exceed 15
percent of the disposable pay from
which the deduction is made, unless

if re-
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the employee has agreed in writing to
the deduction of a greater amount. In-
stallment payments of less than $25 per
pay period or $50 a month will be ac-
cepted only in the most unusual cir-
cumstances.

(2) Deductions will be made only
from basic pay, incentive pay, retainer
pay, or, in the case of an employee not
entitled to basic pay, other authorized
pay. If there is more than one salary
offset, the maximum deduction for all
salary offsets against an employee’s
disposable pay is 15 percent unless the
employee has agreed in writing to a
greater amount.

(j) Agency/NFC responsibility for other
debts. (1) FmHA or its successor agency
under Public Law 103-354 will inform
NFC about other indebtedness by
transmitting to NFC an AD-343. NFC
will process the documents through the
Payroll/Personnel System, calculate
the net amount of the adjustment and
generate a salary offset notice. This
notice will be sent to the employee’s
employing office along with a duplicate
copy for the FmHA or its successor
agency under Public Law 103-354’s
records. FmHA or its successor agency
under Public Law 103-354 is responsible
for completing the necessary informa-
tion and forwarding the employee’s no-
tice to the employee.

(2) Other indebtedness falls into two
categories:

(i) An agency-initiated indebtedness
(i.e. personal telephone calls, property
damages, etc.).

(ii) An NFC-initiated indebtedness
(i.e. duplicate salary payments, etc.).
NFC will send the salary offset notice
to the employing office.

(k) Establishing employees or former
employees defalcation accounts and non-
cash credits to borrower accounts. In
cases where a borrower made a pay-
ment on an FmHA or its successor
agency under Public Law 103-354 ac-
count(s) and, due to theft, embezzle-
ment, fraud, negligence, or some other
action on the part of an FmHA or its
successor agency under Public Law 103—
364 employee or employees, the pay-
ment is not transmitted to the Finance
Office for application to the borrower’s
account(s), certain accounting actions
must be taken by the Finance Office to
establish non-cash credits to the bor-
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rower’s account and an employee defal-
cation account.

(1) The Certifying Official will advise
the Assistant Administrator, Finance
Office by memorandum to establish a
defalcation account. The memorandum
must state the following information:

(i) Employee’s name (or former),

(ii) Social Security Number,

(iii) Present or last known address,

(iv) Date of Payment, and

(v) Amount of the defalcation ac-
count.

(2) If a non-cash credit to a bor-
rower’s account(s) is required, the let-
ter to the Finance Office will include:

(i) Borrower’s name and case number,

(i1) Fund Code and Loan Code,

(iii) Date and amount of missing pay-
ment,

(iv) Copy of receipt issued for the
missing payment, and

(v) Name of employee who last had
custody of the missing funds.

(3) To assist and assure proper ac-
counting for defalcation accounts and
non-cash credits, the request should be
made at the same time. Should re-
quests be made separately, be sure to
identify appropriately.

(4) The Certifying Official shall fur-
nish a copy of the memorandum and
supporting documentation for para-
graphs (k) (1) and (2) of this section to
the Deputy Administrator for Manage-
ment for distribution to the Financial
and Management Analysis Staff
(FMAS) and Employee Relations
Branch, Personnel Division.

(1) Application of payments, refunds
and overpayments. (1) If a debtor is de-
linquent or indebted on more than one
FmHA or its successor agency under
Public Law 103-354 1loan or debt,
amounts collected by offset will be ap-
plied as specified on Form AD-343,
based on the advantage to agency or
debtor. The check date will be used as
the date of credit in applying payments
to the borrower’s accounts.

(2) If a court or agency orders FmHA
or its successor agency under Public
Law 103-354 to refund the amount ob-
tained by salary offset, a refund will be
requested promptly by the Certifying
Official in accordance with the order
by sending FmHA or its successor
agency under Public Law 103-354 Form
Letter 1951-56 to the Finance Office.
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Processing FmHA or its successor
agency under Public Law 103-354 Form
Letter 1951-5 in the Finance Office will
cause a refund to be sent to the debtor
through the county office or other ap-
propriate FmHA or its successor agen-
cy under Public Law 103-354 office. The
debtor is not entitled to any payment
of interest, on the refunded amount.

(3) If a debtor does not request a
hearing within the required time and it
is later determined that the delay was
due to circumstances beyond the debt-
or’s control, any amount collected be-
fore the hearing decision is made will
be refunded promptly by the Certifying
Official in accordance with paragraphs
(1) (1) and (2) of this section.

(4) If FmHA or its successor agency
under Public Law 103-354 receives
money through an offset but the debtor
is not delinquent or indebted at the
time or the amount received is in ex-
cess of the delinquency or indebted-
ness, the entire amount or the amount
in excess of the delinquency or indebt-
edness will be refunded promptly to the
debtor by the Certifying Official in ac-
cordance with paragraphs (1) (1) and (2)
of this section.

(m) Cancellation of offset. If a debtor’s
name has been submitted to another
agency for offset and the debtor’s ac-
count is brought current or otherwise
satisfied, the Certifying Official will
complete Form AD-343 and send it to
the National Office, FMAS. FMAS will
notify the paying agency with Form
AD-343 that the debtor is no longer de-
linquent or indebted and to cancel the
offset. A copy of the cancellation docu-
ment will be sent to the debtor and the
Finance Office, Attn: Account Settle-
ment Unit.

(n) Intra-departmental transfer. When
an FmHA or its successor agency under
Public Law 103-354 employee who is in-
debted to one agency in USDA trans-
fers to another agency within USDA, a
copy of the repayment schedule should
be forwarded by the agency personnel
office to the new employing agency.
The NFC will continue to make deduc-
tions until full recovery is effected.

(o) Liquidation from final checks. Upon
the determination that an employee
owing a debt to FmHA or its successor
agency under Public Law 103-354 is to
retire, resign, or employment other-
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wise ends, the Certifying Official
should forward a telegram with the ap-
propriate employee identification and
amount of the debt to the NFC. The
telegram should request that the debt
be collected from final salary/lump
sum leave or other funds due the em-
ployee, and, if necessary, to put a hold
on the retirement funds. The telegram
information should be confirmed by
completion of Form AD-343. Collection
from retirement funds will be in ac-
cordance with Departmental Adminis-
trative Offset procedures (7 CFR Part 3,
Subpart B, §3.32).

(p) Coordination with other agencies.
(1) If FmHA or its successor agency
under Public Law 103-354 is the cred-
itor agency but not the paying agency,
the Certifying Official will submit
Form AD-343 to the National Office,
FMAS, to begin salary offset against
an indebted employee. The request will
include a certification as to the deter-
mination of indebtedness, and that
FmHA or its successor agency under
Public Law 103-354 has complied with
applicable regulations and instruction
for submitting the funds to the Fi-
nance Office. (See FmHA or its suc-
cessor agency under Public Law 103-354
Form Letter 1951-6).

(2) When an employee of FmHA or its
successor agency under Public Law 103—
354 owes a debt to another Federal
agency, salary offset may be used only
when the Federal agency certifies that
the person owes the debt and that the
Federal agency has complied with its
regulations. The request must include
the creditor agency’s certification as
to the indebtedness, including the
amount, and that the employee has
been given the due process entitle-
ments guaranteed by the Debt Collec-
tion Act of 1982. When a request for off-
set is received, FmHA or its successor
agency under Public Law 103-354 will
notify the employee and NFC and ar-
range for offset. (See FmHA or its suc-
cessor agency under Public Law 103-354
Form Letter 1951-7).

(a) Deductions by the National Finance
Center (NFC). The NFC will automati-
cally deduct the full amount of the de-
linquency or indebtedness if less than
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15 percent of disposable pay or 15 per-
cent of disposable pay if the delin-
quency or indebtedness exceeds 15 per-
cent, unless the creditor agency ad-
vises otherwise. Deductions will begin
the second pay period after the 30-day
notification period has expired unless
FmHA or its successor agency under
Public Law 103-354 issues the notice. If
FmHA or its successor agency under
Public Law 103-354 issues the notice,
the NFC will begin deductions on the
first pay period after receipt of the
Form AD-343.

(r) Interest, penalties and administra-
tive costs. Interest and administrative
costs will normally be assessed on out-
standing claims being collected by sal-
ary offset. However, penalties should
not be charged routinely on debts being
collected in installments by salary off-
sets, since it is not to be construed as
a failure to pay within a given time pe-
riod. Additional interest, penalties, and
administrative costs will not be as-
sessed on delinquent loans until FmHA
or its successor agency under Public
Law 103-354 publishes regulations per-
mitting such charges.

(s) Adjustment in rate of repayment. (1)
When an employee who is indebted re-
ceives a reduction in basic pay that
would cause the current deductions to
exceed 15 percent of disposable pay, and
the employee has not consented in
writing to a greater amount, FmHA or
its successor agency under Public Law
103-354 must take action to reduce the
amount of the deductions to 15 percent
of the new amount of disposable pay.
Upon an increase in basic pay which re-
sults in the current deductions to be
less than the specified percentage,
FmHA or its successor agency under
Public Law 103-354 may increase the
amount of the deductions accordingly.
In either case, when a change is made
the employee will be notified in writ-
ing.

(2) When an employee has an existing
reduced repayment schedule because of
financial hardship, the creditor agency
may arrange for a new repayment
schedule.

[62 FR 18544, May 18, 1987, as amended at 53
FR 44178, Nov. 2, 1988; 54 FR 26945, June 27,
1989; 62 FR 41799, Aug. 1, 1997; 656 FR 50603,
Aug. 21, 2000; 67 FR 69671, Nov. 19, 2002; 72 FR
64122, Nov. 15, 2007]
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§§1951.112-1951.132 [Reserved]

§1951.133 Establishment
Debt.

Any amounts paid by RBS on ac-
count of liabilities of a business and in-
dustry (B&I) program guaranteed loan
borrower will constitute a Federal debt
owing to RBS by the B&I guaranteed
loan borrower. In such case, the RBS
may use all remedies available to it,
including offset under the Debt Collec-
tion Improvement Act of 1996 (DCIA),
to collect the debt from the borrower.
Interest charges will be established at
the note rate of the guaranteed loan on
the date a loss claim is paid. RBS may,
at its option, refer such debt in all or
part to the Department of the Treas-
ury, before a final loss claim is deter-
mined.

of Federal

[69 FR 3000, Jan. 22, 2004]
§§1951.134-1951.135 [Reserved]

§1951.136 Procedures for Department
of Treasury offset and cross-serv-
icing for the Rural Housing Service
(Community Facility Program only)
and the Rural Business-Cooperative
Service.

(a) The National Offices of the Rural
Housing Service (RHS), Community
Facilities (CF) and the Rural Business-
Cooperative Service (RBS) will refer
past due, legally enforceable debts
which are over 180 days delinquent to
the Secretary of the Treasury for col-
lection by centralized administrative
offset (TOP), Internal Revenue Service
offset administered through TOP and
Treasury’s Cross-Servicing (Cross-
Servicing) Program, which centralizes
all Government debt collection ac-
tions. A Dborrower with a workout
agreement in place, in bankruptcy or
litigation, or meeting other exclusion
criteria, may be excluded from TOP or
Cross-Servicing.

(b) A 60 day due process notice will be
sent to borrowers subject to TOP or
Cross-Servicing. The borrower will be
given 60 days to resolve any delin-
quency before the debt is reported to
Treasury. The notice will include:

(1) The nature and amount of the
debt, the intention of the Agency to
collect the debt through TOP or Cross-
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Servicing, and an explanation of the
debtor’s rights;

(2) An opportunity to inspect and
copy the records related to the debt
from the Agency;

(3) An opportunity to review the mat-
ter within the Agency or the National
Appeals Division, if there has not been
a previous opportunity to appeal the
offset; and

(4) An opportunity to enter into a
written repayment agreement.

(¢) In referring debt to the Depart-
ment of Treasury the Agency will cer-
tify that:

(1) The debt is past due and legally
enforceable in the amount submitted
and the Agency will ensure that collec-
tions are properly credited to the debt;

(2) Except in the case of a judgment
debt or as otherwise allowed by law,
the debt is referred for offset within 10
years after the Agency’s right of action
accrues;

(3) The Agency has made reasonable
efforts to obtain payment; and

(4) Payments that are prohibited by
law from being offset are exempt from
centralized administrative offset.

[67 FR 69672, Nov. 19, 2002]

§1951.137 Procedures for Treasury off-
set and cross-servicing for the Farm
Service Agency (FSA) farm loan
programs.

(a) The Farm Service Agency, Farm
Loan Programs, will refer past due, le-
gally enforceable debts which are over
180 days delinquent to the Secretary of
the Treasury for collection by central-
ized administrative offset (TOP), Inter-
nal Revenue Service offset adminis-
tered through TOP and Treasury’s
Cross-Servicing (Cross-Servicing) Pro-
gram, which centralizes all Govern-
ment debt collection actions. A bor-
rower with a workout agreement in
place, in bankruptcy or litigation, or
meeting other exclusion criteria, may
be excluded from TOP or Cross-Serv-
icing. Guaranteed debtors will only be
referred to TOP upon confirmation of
payment on a final loss claim.

(b) A 60 day due process notice will be
sent to borrowers subject to TOP or
Cross-Servicing by the Director of Kan-
sas City Finance Office. The borrower
will be given 60 days to resolve any de-
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linquency before the debt is reported to
Treasury. The notice will include:

(1) The nature and amount of the
debt, the intention of the Agency to
collect the debt through TOP or Cross-
Servicing, and an explanation of the
debtor’s rights;

(2) An opportunity to inspect and
copy the records related to the debt,
from the Agency;

(3) An opportunity to review the mat-
ter within the Agency; and

(4) An opportunity to enter into a
written repayment agreement.

(c) In referring debt to the Depart-
ment of Treasury the Agency will cer-
tify that:

(1) The debt is past due and legally
enforceable in the amount submitted
and the Agency will ensure that collec-
tions are properly credited to the debt;

(2) Except in the case of a judgment
debt or as otherwise allowed by law,
the debt is referred for offset within 10
years after the Agency’s right of action
accrues;

(3) The Agency has made reasonable
efforts to obtain payment; and

(4) Payments that are prohibited by
law from being offset are exempt from
centralized administrative offset.

[67 FR 69672, Nov. 19, 2002]
§§1951.138-1951.149 [Reserved]

§1951.150 OMB control number.

The collection of information re-
quirements in this regulation have
been approved by the Office of Manage-
ment and Budget and assigned OMB
control number 0575-0119.

[61 FR 42821, Nov. 26, 1986]

Subpart D—Final Payment on
Loans

SOURCE: 57 FR 774, Jan. 9, 1992, unless oth-
erwise noted.

§1951.151 Purpose.

This subpart prescribes authoriza-
tions, policies, and procedures of
theRural Housing Service (RHS), and
Rural Business-Cooperative Service
(RBS), herein referred to as “Agency,”
for processing final payment on all
loans. This subpart does not apply to
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Direct Single Family Housing cus-
tomers or to the Rural Rental Housing,
Rural Cooperative Housing, or Farm
Labor Housing Program of the RHS.
This subpart does not apply to Water
and Waste Programs of the Rural Utili-
ties Service, Watershed loans, and Re-
source Conservation and Development
loans, which are serviced under part
1782 of this title. In addition, this sub-
part is inapplicable to Farm Service
Agency, Farm Loan Programs.

[72 FR 55018, Sept. 28, 2007, as amended at 72
FR 64123, Nov. 15, 2007]

§1951.152

As used in this subpart:

Mortgage. Includes real estate mort-
gage, deed of trust or any other form of
security instrument or lien on real
property.

§1951.153 Chattel security or note-
only cases.

(a) If a loan secured by both real es-
tate and chattels is paid in full, the
chattel security instrument will be sat-
isfied or released in accordance with
subpart A of part 1962 of this chapter.

(b) When a loan is evidenced by only
a note and the note is paid in full,
FmHA or its successor agency under
Public Law 103-354 will deliver the note
to the borrower in the manner pre-
scribed in §1951.155(c) of this subpart.

§1951.154 Satisfaction and release of
documents.

(a) Authorication. FmHA or its suc-
cessor agency under Public Law 103-354
is authorized to execute the necessary
releases and satisfactions and return
security instruments and related docu-
ments to borrowers. Satisfaction and
release of security documents takes
place:

(1) Upon receipt of payment in full of
all amounts owed to the Government
including any amounts owed to the
loan insurance account, subsidy recap-
ture amounts, all loan advances and/or
other charges to the borrower’s ac-
count;

(2) Upon verification that the amount
of payment received is sufficient to pay
the full amount owed by the borrower;
or

(3) When a compromise or adjustment
offer has been accepted and approved

Definition.
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by the appropriate Government official
in full settlement of the account and
all required funds have been paid.

(b) [Reserved]

(c) Lost note. If the original note is
lost FmHA or its successor agency
under Public Law 103-354 will give the
borrower an affidavit of lost note so
that the release or satisfaction may be
processed.

§1951.155 County and/or District Of-
fice actions.

(a) Funds remaining in supervised bank
accounts. When a borrower is ready to
pay an insured or direct loan in full,
any funds remaining in a supervised
bank account will be withdrawn and re-
mitted for application to the bor-
rower’s account. If the entire principal
of the loan is refunded after the loan is
closed, the borrower will be required to
pay interest from the date of the note
to the date of receipt of the refund.

(b) Determining amount to be collected.
FmHA or its successor agency under
Public Law 103-354 will compute and
verify the amount to be collected for
payment of an account in full. Re-
quests for payoff balances on all ac-
counts will be furnished in writing in a
format specified by FmHA or its suc-
cessor agency under Public Law 103-354
(available in any FmHA or its suc-
cessor agency under Public Law 103-354
office).

(c) Delivery of satisfaction, notes, and
other documents. When the remittance
which paid an account in full has been
processed by FmHA or its successor
agency under Public Law 103-354, the
paid note and satisfied mortgage may
be returned to the borrower. If other
provisions exist, the mortgage will not
be satisfied until the total indebted-
ness secured by the mortgage is paid.
For instance, in a situation where a
rural housing loan is paid-in-full and
there is a subsidy recapture receivable
balance that the borrower elects to
delay repaying, the amount of recap-
ture to be repaid will be determined
when the principal and interest balance
is paid. The mortgage securing the
RHS, RBS, RUS, and/or FSA or its suc-
cessor agency under Public Law 103-354
debt will not be released of record until
the total amount owed the Government
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is repaid. To permit graduation or refi-
nancing by the borrower, the mortgage
securing the recapture owed may be
subordinated.

(1) If FmHA or its successor agency
under Public Law 103-354 receives final
payments in a form other than cash,
U.S. Treasury check, cashier’s check,
certified check, money order, bank
draft, or check issued by an institution
determined by FmHA or its successor
agency under Public Law 103-354 to be
financially responsible, the mortgage
and paid note will not be released until
after a 30-day waiting period. If other
indebtedness to FmHA or its successor
agency under Public Law 103-354 is not
secured by the mortgage, FmHA or its
successor agency under Public Law 103-
354 will execute the satisfaction or re-
lease. When the stamped note is deliv-
ered to the borrower, FmHA or its suc-
cessor agency under Public Law 103-354
will also deliver the real estate mort-
gage and related title papers such as
title opinions, title insurance binders,
certificates of title, and abstracts
which are the property of the borrower.
Any water stock certificates or other
securities that are the property of the
borrower will be returned to the bor-
rower. Also, any assignments of income
will be terminated as provided in the
assignment forms.

(2) Delivery of documents at the time
of final payment will be made when
payment is in the form of cash, U.S.
Treasury check, cashier’s check, cer-
tified check, money order, bank draft,
or check issued by an institution deter-
mined by FmHA or its successor agen-
cy under Public Law 103-354 to be re-
sponsible. FmHA or its successor agen-
cy under Public Law 103-354 will not
accept payment in the form of foreign
currency, foreign checks or sight
drafts. FmHA or its successor agency
under Public Law 103-354 will execute
the satisfaction or release (unless other
indebtedness to FmHA or its successor
agency under Public Law 103-354 is cov-
ered by the mortgage) and mark the
original note with a paid-in-full legend
based upon receipt of the full payment
balance of the borrower’s account(s),
computed as of the date final payment
is received. In unusual cases where an
insured promissory note is held by a
private holder, FmHA or its successor
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agency under Public Law 103-354 can
release the mortgage and deliver the
note when it is received.

(d)-(e) [Reserved]

(f) Cost of recording or filing of satisfac-
tion. The satisfaction or release will be
delivered to the borrower for recording
and the recording costs will be paid by
the borrower, except when State law
requires the mortgagee to record or file
satisfactions or release and pay the re-
cording costs.

(g) Property insurance. When the bor-
rower’s loan has been paid-in-full and
the satisfaction or release of the mort-
gage has been executed, FmHA or its
successor agency under Public Law 103—
354 may release the mortgage interest
in the insurance policy as provided in
subpart A of part 1806 of this chapter
(FmHA or its successor agency under
Public Law 103-354 Instruction 426.1).

(h) [Reserved]

(i) Owutstanding Loan  Balance(s).
FmHA or its successor agency under
Public Law 103-354 will attempt to col-
lect any account balance(s) that may
result from an error by FmHA or its
successor agency under Public Law 103—
354 in handling final payments accord-
ing to paragraph 1951.155(b) of this sec-
tion. If collection cannot be made, the
debt will be settled according to sub-
part B of part 1956 of this chapter or re-
classified to collection-only. A defi-
ciency judgment may be considered if
the balance is a significant amount
($1,000 or more) and the borrower has
known assets.

[67 FR 774, Jan. 9, 1992, as amended at 60 FR
55145, Oct. 27, 1995]

§§1951.156-1951.200 [Reserved]

Subpart E—Servicing of Commu-
nity and Direct Business Pro-
grams Loans and Grants

SOURCE: 55 FR 4399, Feb. 8, 1990, unless oth-
erwise noted.

§1951.201 Purposes.

This subpart prescribes the Rural De-
velopment mission area policies, au-
thorizations, and procedures for serv-
icing the following programs: Commu-
nity Facility loans and grants, Rural



§1951.202

Business Enterprise/Television Dem-
onstration grants; loans for Grazing
and other shift-in-land-use projects;
Association Recreation loans; Associa-
tion Irrigation and Drainage loans; Di-
rect Business loans; Economic Oppor-
tunity Cooperative loans; Rural Re-
newal loans; Energy Impacted Area De-
velopment Assistance Program grants;
National Nonprofit Corporation grants;
System for Delivery of Certain Rural
Development Programs panel grants;
in part 4284 of this title, Rural and Co-
operative Development Grants, Value-
Added Producer Grants, and Agri-
culture Innovation Center Grants.
Rural Development State Offices act
on behalf of the Rural Business-Cooper-
ative Service and the Farm Service
Agency as to loan and grant programs
formerly administered by the Farmers
Home Administration and the Rural
Development Administration. Loans
sold without insurance to the private
sector will be serviced in the private
sector and will not be serviced under
this subpart. The provisions of this
subpart are not applicable to such
loans. Future changes to this subpart
will not be made applicable to such
loans. This subpart does not apply to
Water and Waste Programs of the
Rural Utilities Service, Watershed
loans, and Resource Conservation and
Development Loans, which are serviced
under part 1782 of this title.

[72 FR 55018, Sept. 28, 2007]

§1951.202 Objectives.

The purpose of loan and grant serv-
icing functions is to assist recipients to
meet the objectives of loans and
grants, repay loans on schedule, com-
ply with agreements, and protect
FmHA or its successor agency under
Public Law 103-354’s financial interest.
Supervision by FmHA or its successor
agency under Public Law 103-354 in-
cludes, but is not limited to, review of
budgets, management reports, audits
and financial statements; performing
security inspections and providing, ar-
ranging for, or recommending tech-
nical assistance; evaluating environ-
mental impacts of proposed actions by
the borrower; and performing civil
rights compliance reviews.

36

7 CFR Ch. XVIII (1-1-11 Edition)

§1951.203 Definitions.

(a) Approval official. An official who
has been delegated loan and/or grant
approval authorities within applicable
programs.

(b) Assumption of debt. The agreement
by one party to legally bind itself to
pay the debt incurred by another.

(c) CONACT. The Consolidated Farm
and Rural Development Act, as amend-
ed.

(d) Eligible applicant. An entity that
would be legally qualified for financial
assistance under the loan or grant pro-
gram involved in the servicing action.

(e) Ineligible applicant. An entity or
individual that would not be considered
eligible for financial assistance under
the loan or grant program involved in
the servicing action.

(f) Nonprogram (NP) loan. An NP loan
exists when credit is extended to an in-
eligible applicant and/or transferee in
connection with loan assumptions or
sale of inventory property; any recipi-
ent in cases of unauthorized assistance;
or a recipient whose legal organization
has changed as set forth in §1951.220(e)
of this subpart resulting in the bor-
rower being ineligible for program ben-
efits.

(g) Servicing office. The State, Dis-
trict, or County Office responsible for
immediate servicing functions for the
borrower or grantee.

(h) Transfer fee. A one-time non-
refundable application fee, charged to
ineligible applicants for FmHA or its
successor agency under Public Law 103—
354 services rendered in the processing
of a transfer and assumption.

[65 FR 4399, Feb. 8, 1990, as amended at 69 FR
70884, Dec. 8, 2004]

§1951.204 Nondiscrimination.

Each instrument of conveyance re-
quired for a transfer, assumption, or
other servicing action under this sub-
part will contain the following cov-
enant.

The property described herein was ob-
tained or improved with Federal financial
assistance and is subject to the non-
discrimination provisions of title VI of the
Civil Rights Act of 1964, title IX of the Edu-
cation Amendments of 1972, section 504 of the
Rehabilitation Act of 1973, and other simi-
larly worded Federal statutes, and the regu-
lations issued pursuant thereto that prohibit
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discrimination on the basis of race, color,
national origin, handicap, religion, age, or
sex in programs or activities receiving Fed-
eral financial assistance. Such provisions
apply for as long as the property continues
to be used for the same or similar purposes
for which the Federal assistance was ex-
tended, for so long as the purchaser owns it,
whichever is later.

§1951.205

Servicing functions under this sub-
part which are specifically assigned to
the State Director may be redelegated
in writing to an appropriate suffi-
ciently trained designee.

Redelegation of authority.

§1951.206 Forms.

Forms utilized for actions under this
subpart are to be modified appro-
priately where necessary to adapt the
forms for use by corporate recipients
rather than individuals.

§1951.207 State supplements.

State supplements developed to carry
out the provisions of this subpart will
be prepared in accordance with subpart
B of part 2006 of this chapter (available
in any FmHA or its successor agency
under Public Law 103-354 office) and ap-
plicable State laws and regulations.
State supplements are to be used only
when required by National Instructions
or necessary to clarify the impact of
State laws or regulations, and not to
restate the provisions of National In-
structions. Advice and guidance will be
obtained as needed from the Office of
the General Counsel (OGC).

§§1951.208-1951.209 [Reserved]

§1951.210 Environmental
ments.

require-

Servicing activities such as transfers,
assumptions, subordinations, sale or
exchange of security property, and
leasing of security will be reviewed for
compliance with subpart G of part 1940
of this chapter. The appropriate envi-
ronmental review will be completed
prior to approval of the servicing ac-
tion. When National Office approval is
required, the completed environmental
review will be included with other in-
formation submitted.
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§1951.211 Refinancing requirements.

In accordance with the CONACT,
FmHA or its successor agency under
Public Law 103-354 requires for most
loans covered by this subpart that if at
any time it shall appear to the Govern-
ment that the borrower is able to refi-
nance the amount of the indebtedness
then outstanding, in whole or in part,
by obtaining a loan for such purposes
from responsible cooperative or private
credit sources, at reasonable rates and
terms for loans for similar purposes
and periods of time, the borrower will,
upon request of the Government, apply
for and accept such loan in sufficient
amount to repay the Government and
will take all such actions as may be re-
quired in connection with such loan.
Applicable requirements are set forth
in subpart F of part 1951 of this chap-
ter. A civil rights impact analysis is re-
quired.

[55 FR 4399, Feb. 8, 1990, as amended at 63 FR
16089, Apr. 2, 1998]

§1951.212 Unauthorized financial as-
sistance.

Subpart O of part 1951 of this chapter
prescribes policies for servicing the
loans and grants covered under this
subpart when it is determined that a
borrower or grantee was not eligible
for all or part of the financial assist-
ance received in the form of a loan,
grant, subsidy, or any other direct fi-
nancial assistance.

§1951.213 Debt settlement.

Subpart C of part 1956 of this chapter
prescribes policies and procedures for
debt settlement actions for loans cov-
ered under this subpart when it is de-
termined that a debt is eligible for set-
tlement except as provided in §§1951.216
and 1951.231.

§1951.214 Care, management, and dis-
posal of acquired property.

Property acquired by Government or
its successor agency under Public Law
103-354 will be handled according to
subparts B and C of part 1955 of this
chapter.

[55 FR 4399, Feb. 8, 1990, as amended at 63 FR
16089, Apr. 2, 1998]
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§1951.215 Grants.

No monitoring action by FmHA or
its successor agency under Public Law
103-354 is required after grant closeout.
Grant closeout is when all required
work is completed, administrative ac-
tions relating to the completion of
work and expenditure of funds have
been accomplished, and FmHA or its
successor agency under Public Law 103—
354 accepts final expenditure informa-
tion. However, grantees remain respon-
sible in accordance with the terms of
the grant for property acquired with
grant funds.

(a) Applicability of requirements. Serv-
icing actions relating to FmHA or its
successor agency under Public Law 103—
354 grants are governed by the provi-
sions of this subpart, the terms of the
Grant Agreement and, if applicable,
the provisions of 7 CFR parts 3015, 3016,
and 3017.

(1) Servicing actions will be carried
out in accordance with the terms of the
“Association Water or Sewer System
Grant Agreement,” and RUS Bulletin
1780-12, “Water and Waste Grant Agree-
ment” (available from any USDA/Rural
Development office or the Rural Utili-
ties Service, United States Department
of Agriculture, Washington, DC 20250—
1500). Grant agreements with a revision
date on or after January 29, 1979, re-
quire that the grantee request disposi-
tion instructions from the Agency be-
fore disposing of property which is no
longer needed for original grant pur-
poses.

(2) When facilities financed in part by
FmHA or its successor agency under
Public Law 103-354 grants are trans-
ferred or sold, repayment of all or a
portion of the grant is not required if
the facility will be used for the same
purposes and the new owner provides a
written agreement to abide by the
terms of the grant agreement.

(3) 7 CFR 3015 first became effective
on November 10, 1981; 7 CFR parts 3016
on October 1, 1988; and 7 CFR 3017 on
March 18, 1989. Grants made on or after
those dates are subject to the provi-
sions of those regulations except to the
extent of the express provisions of the
Grant Agreement.

(b) Authorities. Subject to the require-
ments of §1951.215(a), authority to ap-
prove servicing actions is as follows:
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(1) For water and waste disposal
grants, the State Director is author-
ized to approve any servicing actions
needed, except that prior approval of
the Administrator is required when
property acquired with grant funds is
disposed of in accordance with
§§1951.226, 1951.230, or 1951.232 of this
subpart and the buyer or transferee re-
fuses to assume all terms of the grant
agreement.

(2) All other grants will be serviced
in accordance with the Grant Agree-
ment and this subpart. Prior approval
of the Administrator is required except
for actions covered in the preceding
paragraph.

[656 FR 4399, Feb. 8, 1990, as amended at 63 FR
16089, Apr. 2, 1998]

§1951.216 Nonprogram (NP) loans.

Borrowers with NP loans are not eli-
gible for any program benefits, includ-
ing appeal rights. However, FmHA or
its successor agency under Public Law
103-354 may use any servicing tool
under this subpart necessary to protect
the Government’s security interest, in-
cluding reamortization or resched-
uling. The refinancing requirements of
subpart F of part 1951 of this chapter do
not apply to NP loans. Debt settlement
actions relating to NP loans must be
handled under the Federal Claims Col-
lection Act; proposals will be sub-
mitted to the National Office for re-
view and approval. Any exception to
the servicing requirements of NP loans
under this subpart must have prior
concurrence of the National Office.

§1951.217 Public bodies.

Servicing actions involving public
bodies will be carried out to the extent
feasible according to the provisions of
this subpart. With prior National Office
approval, the State Director is author-
ized to vary from such provisions if
necessary and approved by OGC, pro-
vided such variation will not violate
other regulatory or statutory provi-
sions. To request approval, the case
file, including copies of applicable doc-
uments, recommendations, and OGC
comments, will be forwarded to the Ad-
ministrator, Attention: (appropriate
program division).
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§1951.218 Use of Rural Development
loans and grants for other pur-
poses.

(a) If, after making a loan or a grant,
the Administrator determines that the
circumstances under which the loan or
grant was made have sufficiently
changed to make the project or activ-
ity for which the loan or grant was
made available no longer appropriate,
the Administrator may allow the loan
borrower or grant recipient to use
property (real and personal) purchased
or improved with the loan or grant
funds, or proceeds from the sale of
property (real and personal) purchased
with such funds, for another project or
activity that:

(1) Will be carried out in the same
area as the original project or activity;

(2) Meets the criteria for a loan or
grant described in section 381E(d) of
the Consolidated Farm and Rural De-
velopment Act, as amended; and

(3) Satisfies such additional require-
ments as are established by the Admin-
istrator.

(b) For the purpose of this section,
Administrator means the Adminis-
trator of the Rural Housing Service or
Rural Business-Cooperative Service
that has the delegated authority to ad-
minister the loan or grant program
that covers the property or the pro-
ceeds from the sale of property pro-
posed to be used in another way.

(c) If the new use of the property is
under the authority of another Admin-
istrator, the other Administrator will
be consulted on whether the new use
will meet the criteria of the other pro-
gram. Since the new project or activity
must be carried out in the same area as
the original project or activity, a new
rural area determination will not be
necessary.

(d) Borrowers and grantees that wish
to take advantage of this option may
make their request through the appro-
priate Rural Development State Office.
Permission to use this option will be
exercised on a case-by-case-basis on ap-
plications submitted through the State
Office to the Administrator for consid-
eration. If the proposal is approved, the
Administrator will issue a memo-
randum to the State Director outlining
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the conditions necessary to complete
the transaction.

[72 FR 55018, Sept. 28, 2007]
§§1951.219 [Reserved]

§1951.220 General servicing actions.

(a) Payment in full. Payment in full of
a loan is handled according to subpart
D of part 1951 of this chapter. When a
loan is paid in full, the servicing offi-
cial will:

(1) Notify the company providing fi-
delity bond coverage in writing that
the government no longer has an inter-
est in the bond if the government is
named co-obligee on the bond.

(2) Release FmHA or its successor
agency under Public Law 103-354’s in-
terest in insurance policies according
to applicable provisions of subpart A of
part 1806 (FmHA or its successor agen-
cy under Public Law 103-354 Instruc-
tion 426.1).

(3) Release FmHA or its successor
agency under Public Law 103-354’s in-
terest in any other security as appro-
priate, consulting with OGC if nec-
essary.

(b) Loan summary statements. Upon re-
quest of a borrower, FmHA or its suc-
cessor agency under Public Law 103-354
will issue a loan summary statement
showing account activity for each loan
made or insured under the CONACT.
Field offices will post a notice on the
bulletin board informing borrowers of
the availability of loan summary state-
ments. See exhibit A of subpart A of
this part for a sample of the required
notice.

(1) The loan summary statement pe-
riod is from January 1 through Decem-
ber 31. The Finance Office forwards to
field offices a copy of Form FmHA or
its successor agency under Public Law
103-354 1951-9, “Annual Statement of
Loan Account,” to be retained in bor-
rower files as a permanent record of ac-
count activity for the year.

(2) Quarterly Forms FmHA or its suc-
cessor agency under Public Law 103-354
1951-9 are retained in the Finance Of-
fice on microfiche. These statements
reflect cumulative data from the begin-
ning of the current year through the
end of the most recent quarter. Serv-
icing offices may request copies of
these quarterly or annual statements
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by sending Form FmHA or its suc-
cessor agency under Public Law 103-354
1951-57, “Request for Loan Summary
Statement,” to the Finance Office.

(3) The servicing office will provide a
copy of the applicable loan summary
statement to the borrower on request.
A copy of Form FmHA or its successor
agency under Public Law 103-354 1951-9
and, for loans with unamortized in-
stallments, a printout of future install-
ments owed obtained using the bor-
rower status screen option in the Auto-
mated Discrepancy Processing System
(ADPS), will constitute the loan sum-
mary statement to be provided to the
borrower.

(¢) Insurance. FmHA or its successor
agency under Public Law 103-354 bor-
rowers shall maintain insurance cov-
erage as follows:

(1) Community and Insured Business
Programs borrowers shall continuously
maintain adequate insurance coverage
as required by the loan agreement and
§1942.17(j)(3) of subpart A of part 1942 of
this chapter. Insurance coverage must
be monitored in accordance with the
above-referenced section to determine
that adequate policies and bonds are in
force.

(2) For all other types of loans cov-
ered by this subpart, property insur-
ance will be serviced according to sub-
part A of part 1806 of this chapter
(FmHA or its successor agency under
Public Law 103-354 Instruction 426.1) in
real estate mortgage cases, and accord-
ing to the loan agreement in other
cases.

(d) Property taxes. Real property taxes
are serviced according to Subpart A of
part 1925 of this chapter. If State stat-
utes permit a personal property tax
lien to have priority over FmHA or its
successor agency under Public Law 103—
354’s lien, such taxes are serviced ac-
cording to §§1925.3 and 1925.4 of subpart
A of part 1925 of this chapter.

(e) Changes in borrower’s legal organi-
cation. (1) The State Director may ap-
prove, with OGC’s concurrence,
changes in a recipient’s legal organiza-
tion, including revisions of articles of
incorporation or charter and bylaws,
when:

(i) The change does not provide for a
sole member type of organization;
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(ii) The borrower retains control over
its assets and the operation, manage-
ment, and maintenance of the facility,
and continues to carry out its respon-
sibilities as set forth in §1942.17(b)(4) of
subpart A of part 1942 of this chapter;
and

(iii) The borrower retains significant
local ties with the rural community.

(2) The State Director may approve,
with prior concurrence of the Adminis-
trator, changes in a recipient’s legal
organization which result in a sole
member type of organization, or any
other change which results in a recipi-
ent’s loss of control over its assets and/
or the operation, management and
maintenance of the facility, provided
all of the following have been or will be
met:

(i) The change is in the best interest
of the Government;

(ii) The State Director determines
and documents that other servicing op-
tions under this subpart, such as sale
or transfer and assumption, have been
explored and are not feasible;

(iii) The loan is classified as a non-
program loan;

(iv) The borrower is notified that it is
no longer eligible for any program ben-
efits, but will remain responsible under
the loan agreement; and

(v) Prior concurrence of the Adminis-
trator is obtained. Requests will be for-
warded to the Administrator: Atten-
tion (appropriate program division),
and will include the case file; Exhibit A
of this subpart (available in any FmHA
or its successor agency under Public
Law 103-354 office), appropriately com-
pleted; the proposed changes; OGC
comments; and any other necessary
supporting information.

(f) Membership liability. As a loan ap-
proval requirement, some borrowers
may have special agreements with
members of the purchase of shares of
stock or for payment of a pro rata
share of the loan in the event of de-
fault, or they may have authority in
their corporate instruments to make
special assessments in that event. Such
agreements may be referred to as indi-
vidual liability agreements and may be
assigned to and held by FmHA or its
successor agency under Public Law 103-
354 as additional security. In other
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cases the borrower’s note may be en-
dorsed by individuals. The liability in-
struments will be serviced in a manner
indicated by their contents and the ad-
vice of OGC to adequately protect
FmHA or its successor agency under
Public Law 103-354’s interest. Servicing
actions necessary due to such provi-
sions will be tracked in the Multi-Fam-
ily Housing Information System
(MFIS).

(g) Other security. Other security such
as collateral assignments, water stock
certificates, notices of lienholder inter-
est (Bureau of Land Management graz-
ing permits) and waivers of grazing
privileges (Forest Service grazing per-
mits) will be serviced to protect the in-
terest of FmHA or its successor agency
under Public Law 103-354, and in com-
pliance with any special servicing ac-
tions developed by the State Director
with OGC assistance. Evidence of the
security will be filed in the servicing
office case file. Necessary servicing ac-
tions will be noted in MFIS.

(h) Correcting errors in security instru-
ments. Land, buildings, or chattels in-
cluded in a mortgage through mutual
mistake may be released from the
mortgage by the State Director when
substantiated by the factual situation.
The release is contingent on the State
Director determining, with OGC ad-
vice, that the property was included
due to mutual error.

(i) Present market value determination.
For purposes of this subpart, the value
of security is determined by the ap-
proval official as follows:

(1) Security representing a relatively
small portion of the total value of the se-
curity property. The approval official
will determine that the real estate and
chattels are disposed of at a reasonable
price. A current appraisal report may
be required.

(2) Security representing a relatively
large portion of the total value of the se-
curity property. The approval official
will require a current appraisal report,
and the sale prices of the real estate
and chattels disposed of will at least
equal the present market value as de-
termined by this appraisal.

(38) Appraisal report. If required, a cur-
rent appraisal report will be completed
in accordance with §1942.3 of subpart A
of part 1942 of this chapter. The ap-
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praisal will be completed by a qualified
FmHA or its successor agency under
Public Law 103-354 employee or an
independent appraiser as determined
appropriate by the approval official.

[65 FR 4399, Feb. 8, 1990, as amended at 57 FR
775, Jan. 9, 1992; 57 FR 21199, May 19, 1992; 57
FR 36591, Aug. 14, 1992; 69 FR 69105, Nov. 26,
2004]

§1951.221 Collections,
refunds.

payments and

Payments and refunds are handled in
accordance with the following:

(a) Community and Insured Business
Programs. (1) Field offices can obtain
data on principal installments due for
Community and Insured Business Pro-
grams loans with unamortized install-
ments using the borrower status screen
option in the ADPS.

(2) Regular payments for Community
and Insured Business Programs bor-
rowers are all payments other than
extra payments and refunds. Such pay-
ments are usually derived from facility
revenues, and do not include proceeds
from the sale of security. They also in-
clude payments derived from sources
which do not decrease the value of
FmHA or its successor agency under
Public Law 103-354’s security.

(i) Distribution of such payments is
made as follows:

(A) First, to the FmHA or its suc-
cessor agency under Public Law 103-354
loan(s) in proportion to the delin-
quency existing on each. Any excess
will be distributed in accordance with
paragraphs (a)(2)(i) (B) and (C) of this
section.

(B) Second, to the FmHA or its suc-
cessor agency under Public Law 103-354
loan or loans in proportion to the ap-
proximate amounts due on each. Any
excess will be distributed according to
paragraph (a)(2)(i)(C) of this section.

(C) Third, as advance payments on
FmHA or its successor agency under
Public Law 103-354 loans. In making
such distributions, consider the prin-
cipal balance outstanding on each loan,
the security position of the liens secur-
ing each loan, the borrower’s request,
and related circumstances.

(ii) Unless otherwise established by
the debt instrument, regular payments
will be applied as follows:
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(A) For amortized loans, first to in-
terest accrued (as of the date of receipt
of the payment), and then to principal.

(B) For principal-plus-interest loans,
first to the interest due through the
date of the next scheduled installment
of principal and interest and then to
principal due, with any balance applied
to the next scheduled principal install-
ment.

(3) Extra payments are derived from
sale of basic chattel or real estate secu-
rity; refund of unused loan funds; cash
proceeds of property insurance as pro-
vided in §1806.5(b) of subpart A of part
1806 (paragraph V B of FmHA or its
successor agency under Public Law 103—
354 Instruction 426.1); and similar ac-
tions which reduce the value of basic
security. At the option of the borrower,
regular facility revenue may also be
used as extra payments when regular
payments are current. Unless other-
wise established in the note or bond,
extra payments will be distributed and
applied as follows:

(i) First to the account secured by
the lowest priority of lien on the prop-
erty from which the extra payment was
obtained. Any balance will be applied
to other FmHA or its successor agency
under Public Law 103-354 loans in as-
cending order of priority.

(ii) For amortized loans, first to in-
terest accrued to the date payment is
received, and then to principal. For
debt instruments with installments of
principal plus interest, such payments
will be applied to the final unpaid prin-
cipal installment.

(b) Soil and Water Conservation Loans.
(1) Regular payments for such loans are
defined in §1951.8(a) of subpart A of
part 1951 of this chapter, and are dis-
tributed according to §1951.9(a) of that
subpart unless otherwise established by
the note or bond.

(2) Extra payments are defined in
§1951.8(b) of subpart A of part 1951 of
this chapter, and are distributed ac-
cording to §1951.9(b) of that subpart.

[656 FR 4399, Feb. 8, 1990, as amended at 66 FR
1569, Jan. 9, 2001; 68 FR 61331, Oct. 28, 2003; 68
FR 69952, Dec. 16, 2003]

§1951.222 Subordination of security.

When a borrower requests FmHA or
its successor agency under Public Law
103-354 to subordinate a security in-
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strument so that another creditor or
lender can refinance, extend, reamor-
tize, or increase the amount of a prior
lien; be on parity with; or place a lien
ahead of the FmHA or its successor
agency under Public Law 103-354 lien,
it will submit a written request to the
servicing office as provided below. For
purposes of this subpart, subordination
is defined to include cases where a par-
ity security position is being consid-
ered.

(a) General. The following require-
ments must normally be met:

(1) The request must be for subordi-
nation of a specific amount of the
Rural Development indebtedness.

(2) It must be determined that the
borrower cannot refinance its FmHA or
its successor agency under Public Law
103-354 debt in accordance with subpart
F of part 1951 of this chapter.

(3) The transaction will further the
purposes for which the FmHA or its
successor agency under Public Law 103—
354 loan was made, not adversely affect
the borrower’s debt-paying ability, and
result in the FmHA or its successor
agency under Public Law 103-354 debt
being adequately secured.

(4) The terms and conditions of the
prior lien will be such that the bor-
rower can reasonably be expected to
meet them as well as the requirements
of all other debts.

(5) Any proposed development work
will be planned and performed accord-
ing to §1942.18 of subpart A of part 1942
of this chapter or in a manner directed
by the creditor which reasonably at-
tains the objectives of that section.

(6) All contracts, pay estimates, and
change orders will be reviewed and con-
curred in by the State Director.

(7) In cases involving land purchase,
the FmHA or its successor agency
under Public Law 103-354 will obtain a
mortgage on the purchased land.

(8) When the transaction involves
more than $10,000 or the approval offi-
cial considers it necessary, a present
market value appraisal report will be
obtained. However, a new report need
not be obtained if there is an appraisal
report not over one year old which per-
mits a proper determination of the
present market value of the total prop-
erty after the transaction.
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(9) The proposed action must not
change the nature of the borrower’s ac-
tivities so as to make it ineligible for
FmHA or its successor agency under
Public Law 103-354 loan assistance.

(10) Necessary consent and subordina-
tion of all other outstanding security
interests must be obtained.

(b) Authorities. Proposals not meeting
one or more of the above requirements
will be submitted to the Adminis-
trator, Attention (appropriate program
division) for prior concurrence. All
other proposals may be approved by
the official with loan approval author-
ity under subpart A of part 1901 of this
chapter.

(c) Processing. The case file is to in-
clude:

(1) The borrower’s written request on
Form FmHA or its successor agency
under Public Law 103-354 465-1, “Appli-
cation for Partial Release, Subordina-
tion, or Consent,” if appropriate, or in
other acceptable format. The request
must contain the purpose of the subor-
dination; exact amount of money or
property involved; description of secu-
rity property involved; type of security
instrument; name, address, line of busi-
ness and other general information per-
taining to the party in favor of which
the request is made; and other perti-
nent information to evaluate the need
for the request;

(2) Current balance sheet;

(3) If development work is involved,
an operating budget on Form FmHA or
its successor agency under Public Law
103-354 442-7, “Operating Budget,” or
similar form which projects income
and expenses through the first full year
of operation following completion of
planned improvements; or if no devel-
opment work is involved, an income
statement and budget on Form FmHA
or its successor agency under Public
Law 103-354 442-2, “Statement of Budg-
et, Income, and Equity,” schedules 1
and 2, or similar form;

(4) Copy of proposed security instru-
ment;

(5) Appraisal report, when applicable;

(6) OGC opinion on the request;

(7) Exhibit A of this subpart (avail-
able in any FmHA or its successor
agency under Public Law 103-354 of-
fice), appropriately completed;
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(8) Appropriate environmental re-
view; and

(9) Any other necessary supporting
information.

(d) Closing. All requests for subordi-
nation will be closed according to in-
structions from OGC except those
which affect only chattel liens other
than pledges of revenue. FmHA or its
successor agency under Public Law 103—
354’s consent on Form FmHA or its suc-
cessor agency under Public Law 103-354
465-1 will be signed concurrently with
Form FmHA or its successor agency
under Public Law 103-354 460-2, “Subor-
dination by the Government,” when ap-
plicable.

[65 FR 4399, Feb. 8, 1990, as amended at 66 FR
1569, Jan. 9, 2001; 69 FR 70884, Dec. 8, 2004]

§1951.223 Reamortization.

(a) State Director authorization. The
State Director is authorized to approve
reamortization of loans under the fol-
lowing conditions:

(1) The account is delinquent and
cannot be brought current within one
year while maintaining a reasonable
reserve;

(2) The borrower has demonstrated
for at least one year by actual perform-
ance or has presented a budget which
clearly indicates that it is able to meet
the proposed payment schedule;

(3) The amount being reamortized is
within the State Director’s loan ap-
proval authorization; and

(4) There is no extension of the final
maturity date.

(b) Requests requiring National Office
approval. Reamortizations not meeting
the above conditions require prior Na-
tional Office approval. Requests will be
forwarded to the National Office with
the case file, including:

(1) Current budget and cash flow pre-
pared on Form FmHA or its successor
agency under Public Law 103-354 442-2,
schedules 1 and 2, or similar form;

(2) Current balance sheet and income
statement;

(3) Exhibit A of this subpart, appro-
priately completed;

(4) Form RD 1951-33, “Reamortization
Request,” completed in accordance
with §1951.223(c)(3) of this subpart,
when applicable; and

(5) Any other necessary supporting
information.
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(c) Processing. When legally permis-
sible and administratively acceptable,
the total outstanding principal and in-
terest balances will be reamortized
rather than only the delinquent
amount. Accrued interest will be at the
rate currently reflected in Finance Of-
fice records.

(1) Reamortizations will be perfected
in accordance with OGC closing in-
structions.

(2) When debt instruments are being
modified or new debt instruments exe-
cuted, bond counsel or local counsel, as
appropriate, must provide an opinion
indicating any effect on FmHA or its
successor agency under Public Law 103-
354’s security position. The FmHA or
its successor agency under Public Law
103-354 approval official must deter-
mine that the government’s interest
will remain adequately protected if the
security position will be affected.

(3) Notes. Except as provided in
§1951.223(c)(4), loans evidenced by notes
will be reamortized through a new evi-
dence of debt unless OGC recommends
that the terms of the existing docu-
ment be modified.Form RD 1951-33 may
be used to effect such modifications, if
legally adequate, or other forms may
be used if acceptable to FmHA or its
successor agency under Public Law 103—
354. The original of a new note or any
endorsement required by OGC is to be
attached to the existing note, filed in
the servicing office, and retained until
the account is paid in full or otherwise
satisfied. A copy will be forwarded to
the Finance Office.

(4) Bonds and mnotes with other than
real or chattel security pledged to FmHA
or its successor agency under Public Law
103-354. Lioans evidenced by bonds, or
by notes with other than real or chat-
tel security pledged to FmHA or its
successor agency under Public Law 103—
354, may be reamortized using proce-
dures acceptable to the State Director
and legally permissible under State
statutes in the opinion of the bor-
rower’s counsel and the OGC.

(i) The procedure may consist of a
new debt instrument or agreement for
the total FmHA or its successor agency
under Public Law 103-354 indebtedness,
including the delinquency, or a new in-
strument or agreement whereby the
borrower agrees to repay the delin-
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quency plus interest. If a new instru-
ment or agreement for only the delin-
quent amount is used, a new loan num-
ber will be assigned to the delinquent
amount, and the borrower will be re-
quired to pay the amounts due under
both the original and the new instru-
ments.

(ii) When a delinquent or problem
loan cannot be reamortized by issuing
a new debt instrument due to State
statutes, or the cost of preparation and
closing is prohibitive, the rescheduling
agreement provided as Exhibit H of
this subpart (available in any FmHA or
its successor agency under Public Law
103-354 office), may be used.

(iii) Section 1942.19 of subpart A of
part 1942 of this chapter applies to any
new bonds issued unless precluded by
State statutes or an exception is ap-
proved by the National Office.

(iv) If State statutes do not require
the release of existing bonds, they will
be retained with the new bond instru-
ment or agreement in the FmHA or its
successor agency under Public Law 103—
3564 office authorized to store such doc-
uments. If State statutes require re-
lease of existing bonds, the exchange
will be accomplished by the District
Director, and the new bond and/or
agreement will be retained in the ap-
propriate office.

(5) New debt instruments or agreements.
(i) A copy will be sent to the Finance
Office after execution, except that if
serial bonds are used, the original
bond(s) will be submitted to the Fi-
nance Office.

(ii) Any agreement used will contain:

(A) The amount delinquent, which
must equal the total delinquency on
the account and net advances (the un-
paid principal on any advance and the
accrued interest on any advance
through the date of reamortization,
less interest payments credited on the
advance account);

(B) The effective date of the re-
amortization;

(C) The number of years over which
the delinquency will be amortized;

(D) The repayment schedule; and

(E) The interest rate.

(iii) A payment will be due on the
next scheduled due date. Deferment of
interest and/or principal payments is
not authorized.
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(iv) A separate new instrument will
be required for each loan being reamor-
tized.

(v) If amortized payments are not
used, the schedule of principal install-
ments developed will be such that com-
bined payments of principal and inter-
est closely approximate an amortized
payment.

(d) Reamortization with interest rate
adjustment—Water and waste borrowers
only. A borrower that is seriously de-
linquent in loan payments may be eli-
gible for loan reamortization with in-
terest rate adjustment. The purpose of
loan reamortization with interest rate
adjustment is to provide relief for a
borrower that is unable to service the
outstanding loan in accordance with
its existing terms and to enhance re-
covery on the loan. A borrower must
meet the conditions of this subpart to
be considered eligible for this provi-
sion.

(1) Eligibility determination. The State
Director, Rural Development, may sub-
mit to the Administrator for approval
an adjustment in the rate of interest
charged on outstanding loans only for
those borrowers who meet the fol-
lowing requirements:

(i) The borrower has exhausted all
other servicing provisions contained in
this subpart;

(ii) The borrower is experiencing se-
vere financial problems;

(iii) Any management deficiencies
must have been corrected or the bor-
rower must submit a plan acceptable to
the State Office to correct any defi-
ciencies before an interest rate adjust-
ment may be considered;

(iv) Borrower user rates must be
comparable to similar systems. In ad-
dition, the operating expenses reported
by the borrower must appear reason-
able in relation to similar system ex-
penses;

(v) The borrower has cooperated with
Rural Development in exploring alter-
native servicing options and has acted
in good faith with regard to elimi-
nating the delinquency and complying
with its loan agreements and agency
regulations; and

(vi) The borrower’s account must be
delinquent at least one annual debt
payment for 180 days.
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(2) Conditions of approval. All bor-
rowers approved for an adjustment in
the rate of interest by the Adminis-
trator shall agree to the following con-
ditions:

(i) The borrower shall agree not to
maintain cash or cash reserves beyond
what is reasonable at the time of inter-
est rate adjustment to meet debt serv-
ice, operating, and reserve require-
ments.

(ii) A review of the borrower’s man-
agement and business operations may
be required at the discretion of the
State Director. This review shall be
performed by an independent expert
who has been recommended by the
State Director and approved by the Na-
tional Office. The borrower must agree
to implement all recommendations
made by the State Director as a result
of the review.

(iii) If requested, a copy of the latest
audited financial statements or man-
agement report must be submitted to
the Administrator.

(3) Reamortization. At the discretion
of the Administrator, the interest rate
charged on outstanding loans of eligi-
ble borrowers may be adjusted to no
less than the poverty interest rate and
the term of the loans may be extended
up to a new 40 year term or the remain-
ing useful life of the facility, whichever
is less.

[55 FR 4399, Feb. 8, 1990, as amended at 56 FR
25351, June 4, 1991; 63 FR 41714, Aug. 5, 1998;
69 FR 69105, Nov. 26, 2004; 73 FR 8008, Feb. 12,
2008]

§1951.224 Third party agreements.

The State Director may authorize all
or part of a facility to be operated,
maintained or managed by a third
party under a contract, management
agreement, written 1lease, or other
third party agreement as follows:

(a) Leases—(1) Lease of all or part of a
facility (except when liquidation action is
pending). The State Director may con-
sent to the leasing of all or a portion of
security property when:

(i) Leasing is the only feasible way to
provide the service and is the cus-
tomary practice as required under
§1942.17(b)(4) of subpart A of part 1942
of this chapter;
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(ii) The borrower retains ultimate re-
sponsibility for operating, maintain-
ing, and managing the facility and for
its continued availability and use at
reasonable rates and terms as required
under §1942.17(b)(4) of subpart A of part
1942 of this chapter. The lease agree-
ment must clearly reflect sufficient
control by the borrower over the oper-
ation, maintenance, and management
of the facility to assure that the bor-
rower maintains this responsibility;

(iii) The lease agreement contains
provisions prohibiting any amend-
ments to the lease or any subleasing
arrangements without prior written
approval from FmHA or its successor
agency under Public Law 103-354;

(iv) The lease document contains
nondiscrimination requirements as set
forth in §1951.204 of this subpart;

(v) The lease contains a provision
which recognizes that FmHA or its suc-
cessor agency under Public Law 103-354
is a lienholder on the subject facility
and, as such, the lease is subordinate
to the rights and claims of FmHA or
its successor agency under Public Law
103-354 as lienholder; and

(vi) The lease does not constitute a

lease/purchase arrangement, unless
permitted under §1951.232 of this sub-
part.

(2) Lease of all or part of a facility
(pending liquidation action). The State
Director may consent to the leasing of
all or a portion of security property
when:

(i) The lease will not adversely affect
the repayment of the loan or the Gov-
ernment’s rights under the security or
other instruments;

(ii) The State Director has deter-
mined that liquidation will likely be
necessary and the lease is necessary
until liquidation can be accomplished;

(iii) Leasing is not an alternative to,
or means of delaying, liquidation ac-
tion;

(iv) The lease and use of any proceeds
from the lease will further the objec-
tive of the loan;

(v) Rental income is assigned to
FmHA or its successor agency under
Public Law 103-354 in an amount suffi-
cient to make regular payments on the
loan and operate and maintain the fa-
cility unless such payments are other-
wise adequately secured;
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(vi) The lease is advantageous to the
borrower and is not disadvantageous to
the Government;

(vii) If foreclosure action has been
approved and the case has been sub-
mitted to OGC, consent to lease and
use of proceeds will be granted only
with OGC’s concurrence; and

(viii) The lease does not exceed a one-
year period. The property may not be
under lease more than two consecutive
years without authorization from the
National Office. Long-term leases may
be approved, with prior authorization
from the National Office, if necessary
to ensure the continuation of services
for which the loan was made and if
other servicing options contained in
this subpart have been determined in-
appropriate for servicing the loan.

(b) Mineral leases. Unless liquidation
is pending, the State Director is au-
thorized to approve mineral leases
when:

(1) The lessee agrees, or is liable
without any agreement, to pay ade-
quate compensation for any damage to
the real estate surface and improve-
ments. Damage compensation will be
assigned to FmHA or its successor
agency under Public Law 103-354 or the
prior lienholder by the use of Form
FmHA or its successor agency under
Public Law 103-354 443-16, “Assignment
of Income from Real Estate Security,”
or other appropriate instrument;

(2) Royalty payments are adequate
and are