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§§ 3565.406–3565.449 [Reserved] 

§ 3565.450 OMB control number. 

According to the Paperwork Reduc-
tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 

Subpart J—Assignment, 
Conveyance, and Claims 

§ 3565.451 Preclaim requirements. 

(a) Lender certifications. After bor-
rower default and before filing a claim 
or assignment of the loan to the Agen-
cy, the lender must make every reason-
able and prudent effort to resolve the 
default. The lender must provide the 
Agency with an accounting of all pro-
posed and actual actions taken to cure 
the default. The lender must certify 
that all reasonable efforts to cure the 
default have been exhausted. Where the 
lender fails to comply with the terms 
of the loan guarantee agreement and 
the corresponding regulations and 
guidance with regard to liquidating the 
property, the Agency, at its option, 
may take possession of the security 
collateral and dispose of the property. 

(b) Due diligence by lender. For all 
loan servicing actions where a market, 
net recovery or liquidation value deter-
mination is required, guaranteed lend-
ers shall perform due diligence in con-
junction with the appraisal and submit 
it to the Agency for review. The Phase 
I Environmental Site Assessment pub-
lished by the American Society of 
Testing and Materials is considered an 
acceptable format for due diligence. 

(c) Environmental review. The Agency 
is required to complete an environ-
mental review under the National En-
vironmental Policy Act, in accordance 
with 7 CFR part 1940, subpart G or a 
successor regulation, prior to disposi-
tion of inventory property, if title is 
held by the Agency, and prior to any 
authorization to the guaranteed lender 
to foreclose and dispose of property, 
and for any other servicing action re-
quiring Agency approval or consent. 

§ 3565.452 Decision to liquidate. 
(a) A decision to liquidate shall be 

made when it is determined that the 
default cannot be cured through ac-
tions contained in § 3565.403 or it has 
been determined that it is in the best 
interest of the Agency and the lender 
to liquidate. For interest accrual pur-
poses, interest will accrue for 90 cal-
endar days after the date the liquida-
tion plan is approved by the Agency. If 
within 20 calendar days of the Agency’s 
receipt of the liquidation plan, the 
Agency fails to respond to the lender’s 
proposal or advise the lender to make 
revisions to the plan that was sub-
mitted, the liquidation plan will be ap-
proved by default, and the 90 calendar 
day period for interest accrual will 
commence. 

(b) In the event of a default involving 
a loan to an Indian tribe or tribal cor-
poration made under this section which 
is secured by an interest in land within 
such tribe’s reservation (as determined 
by the Secretary of the Interior), in-
cluding a community in Alaska incor-
porated by the Secretary of the Inte-
rior pursuant to the Indian Reorganiza-
tion Act (25 U.S.C. 461 et seq.), the lend-
er shall only pursue liquidation after 
offering to transfer the account to an 
eligible tribal member, the tribe, or 
the Indian housing authority serving 
the tribe. If the lender subsequently 
proceeds to liquidate the account, the 
lender shall not sell, transfer, or other-
wise dispose of or alienate the property 
except to one of the entities described 
in the preceding sentence. 

[67 FR 16971, April 9, 2002, as amended at 70 
FR 2932, Jan. 19, 2005] 

§ 3565.453 Disposition of the property. 
(a) Submission of the liquidation 

plan. The lender will, within 30 cal-
endar days after a decision to liq-
uidate, submit to the Agency in writ-
ing, its proposed detailed plan of liq-
uidation. The Agency will inform the 
lender, in writing, whether the Agency 
concurs in the lender’s liquidation 
plan. Should the Agency and the lender 
not agree on the liquidation plan, nego-
tiations will take place between the 
Agency and the lender to resolve the 
disagreement. When the liquidation 
plan is approved by the Agency, the 
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lender will proceed expeditiously with 
liquidation. The liquidation plan sub-
mitted to the Agency by the lender 
shall include: 

(1) Satisfactory proof of the lender’s 
ownership of the guaranteed loan 
promissory note and related security 
instruments. 

(2) A copy of the payment ledger or 
equivalent which reflects the current 
loan balance and accrued interest to 
date and the method of computing the 
interest. 

(3) A full and complete list of all col-
lateral including any personal and cor-
porate guarantees. 

(4) The recommended liquidation 
methods for making the maximum col-
lection possible on the indebtedness 
and the justification for such methods, 
including recommended actions for: 

(i) Obtaining an appraisal of the col-
lateral; 

(ii) Acquiring and disposing of all 
collateral; 

(iii) Collecting from guarantors; 
(iv) Setting the proposed date of fore-

closure; and 
(v) Setting the proposed date of liq-

uidation. 
(5) Necessary steps for protection of 

the tenants and preservation of the col-
lateral. 

(6) Copies of the borrower’s latest 
available financial statements. 

(7) Copies of the guarantor’s latest 
available financial statements. 

(8) An itemized list of estimated liq-
uidation expenses expected to be in-
curred along with justification for each 
expense. 

(9) A schedule to periodically report 
to the Agency on the progress of liq-
uidation. 

(10) Estimated protective advance 
amounts with justification. 

(11) Proposed protective bid amounts 
on collateral to be sold at auction and 
a breakdown to show how the amounts 
were determined. 

(12) If a voluntary conveyance is con-
sidered, the proposed amount to be 
credited to the guaranteed debt. 

(13) Any legal opinions supporting 
the decision to liquidate. 

(14) The lender will obtain a complete 
appraisal report on all collateral secur-
ing the loan, which will reflect the fair 
market value and potential liquidation 

value, and an examination of the title 
on the collateral. In order to formulate 
a liquidation plan, which maximizes re-
covery, collateral must be evaluated 
for hazardous substances, petroleum 
products, or other environmental haz-
ards, which may adversely impact the 
market value of the collateral. 

(b) A transfer and assumption of the 
borrower’s operation can be accom-
plished before or after the loan goes 
into liquidation. However, if the collat-
eral has been purchased through fore-
closure or the borrower has conveyed 
title to the lender, no transfer and as-
sumption is permitted. 

(c) A protective bid may be made by 
the lender, with prior Agency written 
approval, at a foreclosure sale to pro-
tect the lender’s and the Agency’s in-
terest. The protective bid will not ex-
ceed the amount of the loan, including 
expenses of foreclosure, and should be 
based on the liquidation value consid-
ering estimated expenses for holding 
and reselling the property. These ex-
penses include, but are not limited to, 
expenses for resale, interest accrual, 
length of weatherization, and prior 
liens. 

(d) Filing an estimated loss claim. 
When the lender is conducting the liq-
uidation and owns any or all of the 
guaranteed portion of the loan, the 
lender will file an estimated loss claim 
with the liquidation plan if the lender 
expects liquidation to exceed 90 cal-
endar days. The estimated loss pay-
ment will be based on the outstanding 
loan amount minus the liquidation 
value of the collateral. For the purpose 
of reporting and loss claim computa-
tion, the loss claim will be promptly 
processed in accordance with applica-
ble Agency regulations, as set forth in 
this section. The loss claim calculation 
will include 90 calendar days of interest 
accrual on the defaulted loan at the 
time the estimated loss claim is paid 
by the Agency. If the lender estimates 
that there will be no loss after consid-
ering the costs of liquidation, the lend-
er submits an estimated loss claim of 
zero. Interest accrual will cease 90 cal-
endar days after the date the liquida-
tion plan is approved by the Agency. 

(e) Property disposition. Once the liq-
uidation plan has Agency approval, the 
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lender must make every effort to liq-
uidate the property in a manner that 
will yield the highest market value 
consistent with the protections af-
forded to tenants in 7 CFR part 1944, 
subpart L or successor regulation. 

(f) Accounting and reports. When the 
lender conducts liquidation, the lender 
will account for funds during the pe-
riod of liquidation and provide the 
Agency with reports at least quarterly 
on the progress of liquidation, includ-
ing disposition of collateral, resulting 
costs, and additional procedures nec-
essary for successful completion of the 
liquidation. 

(g) Transmitting payments and pro-
ceeds to the Agency. When the Agency 
is the Holder of a portion of the guar-
anteed loan, the lender will transmit to 
the Agency its pro rata share of any 
payments received from the borrower, 
liquidation, or elsewhere. 

[70 FR 2932, Jan. 19, 2005] 

§ 3565.454 [Reserved] 

§ 3565.455 Alternative disposition 
methods. 

The Agency, in its sole discretion, 
may choose to obtain an assignment of 
the loan from the lender or conveyance 
of title obtained by the lender through 
foreclosure or a deed-in-lieu of fore-
closure. 

(a) Assignment. In the case of an as-
signment of the loan, the assignment 
of the security instruments or the se-
curity must be in written and record-
able form. Completion of the assign-
ment will occur once the following 
transactions are completed to the 
Agency’s satisfaction. 

(1) Conveyance to the Agency of all 
the lender’s rights and interests arising 
under the loan. 

(2) Assignment to the Agency of all 
claims against the borrower or others 
arising out of the loan transactions, in-
cluding: 

(i) All collateral agreements affect-
ing financing, construction, use or op-
eration of the property; and 

(ii) All insurance or surety bonds, or 
other guarantees, and all claims under 
them. 

(3) Certification that the collateral 
has been evaluated for the presence of 
contamination from the release of haz-

ardous substances, petroleum products 
or other environmental hazards which 
may adversely impact the market 
value of the property and the results of 
that evaluation. 

(b) Conveyance of title. In the case of 
a conveyance of title to the property, 
the lender must inform the Agency in 
advance of how it plans to acquire title 
and a timetable for doing so. The Agen-
cy will accept the conveyance upon re-
ceipt of an assignment to the Agency 
of all claims of the lender against the 
property and assignment of the lend-
er’s rights to any operating funds and 
any reserves or escrows established for 
the maintenance of the property or the 
payment of property taxes and insur-
ance. 

§ 3565.456 Filing a claim. 

Once the lender has disposed of the 
property or the Agency has agreed to 
accept an assignment of the loan or 
conveyance of title to the property, the 
lender may file a claim for the guaran-
teed portion of allowable losses. All 
claim amounts must be calculated in 
accordance with this subpart and be 
approved by the Agency. 

§ 3565.457 Determination of claim 
amount. 

In all liquidation cases, final settle-
ment will be made with the lender 
after the collateral is liquidated, un-
less otherwise designated as a future 
recovery or after settlement and com-
promise of all parties has been com-
pleted. 

(a) Report of loss form. An Agency ap-
proved form will be used for calcula-
tions of all estimated and final loss de-
terminations. Estimated loss payments 
will only be paid by the Agency after it 
has approved a liquidation plan. 

(b) Estimated loss. An estimated loss 
claim based on liquidation appraisal 
value will be prepared and submitted 
by the lender. 

(1) The estimated loss payment shall 
be applied as of the date of such pay-
ment. The total amount of the loss 
payment paid by the Agency will be ap-
plied by the lender on the loan debt. 
Such application does not release the 
borrower from liability. 
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(2) The Government’s written author-
ization is required for all protective ad-
vances in excess of $5,000. Protective 
advances include, but are not limited 
to, advances made for property taxes, 
annual assessments, ground rent, haz-
ard or flood insurance premiums affect-
ing the collateral, and other expenses 
necessary to preserve or protect the se-
curity. Attorney fees are not a protec-
tive advance. A protective advance 
claim will be paid only at the time of 
the final report of loss payment except 
in certain transfer and assumption sit-
uations with Agency approval. 

(c) Final loss. Within 30 calendar days 
after liquidation of all collateral, ex-
cept for certain unsecured personal or 
corporate guarantees (as provided for 
in this section) is completed, a final re-
port of loss on a form approved by the 
Agency must be prepared and sub-
mitted by the lender to the Agency. 
Before approval by the Agency of any 
final loss report, the lender must ac-
count for all funds during the period of 
liquidation, disposition of the collat-
eral, all costs incurred, and any other 
information necessary for the success-
ful completion of liquidation. Upon re-
ceipt of the final accounting and report 
of loss, the Agency may audit all appli-
cable documentation to determine the 
final loss. The lender will make its 
records available and otherwise assist 
the Agency in making any investiga-
tion. The documentation accom-
panying the report of loss must support 
the amounts shown on the report of 
loss form. 

(1) A determination must be made re-
garding the collectibility of unsecured 
personal and corporate guarantees. If 
reasonably possible, such guarantees 
should be promptly collected prior to 
completion of the final loss report. 
However, in the event that collection 
from the guarantors appears unlikely 
or will require a prolonged period of 
time, the report of loss will be filed 
when all other collateral has been liq-
uidated, and unsecured personal or cor-
porate guarantees will be treated as a 
future recovery with the net proceeds 
to be shared on a pro rata basis by the 
lender and the Agency. 

(2) The lender must document that 
all of the collateral has been accounted 
for and properly liquidated and that 

liquidation proceeds have been prop-
erly accounted for and applied cor-
rectly to the loan. 

(3) The lender will show a breakdown 
of any protective advance amount as to 
the payee, purpose of the expenditure, 
date paid, and evidence that the 
amount expended was proper and that 
payment was actually made. 

(4) The lender will show a breakdown 
of liquidation expenses as to the payee, 
purpose of the expenditure, date paid, 
and evidence that the amount expended 
was proper and that payment was actu-
ally made. Liquidation expenses are re-
coverable only from collateral pro-
ceeds. 

(5) Accrued interest will be supported 
by documentation as to how the 
amount was accrued. 

(6) Loss payments will be paid by the 
Agency within 60 calendar days after 
the receipt of the final loss report and 
accounting of the collateral. 

(7) Should there be a circumstance 
where the lender cannot or will not 
sign a final report of loss, the State Di-
rector may complete the final report of 
loss and submit it to the Finance Office 
without the lender’s signature. Before 
this action can be taken, all collateral 
must be disposed of or accounted for; 
there must be no evidence of fraud, 
misrepresentation, or negligent serv-
icing by the lender; and all efforts to 
obtain the cooperation of the lender 
must have been exhausted and docu-
mented. 

(d) Maximum guarantee payment. The 
maximum guarantee payment will not 
exceed the amount of guarantee per-
centage as contained in the guarantee 
agreement (but in no event more than 
90%) times the allowable loss amount. 

(e) Rent. Any net rental or other in-
come that has been received by the 
lender from the collateral will be ap-
plied on the guaranteed loan debt after 
paying operating expenses of the prop-
erty. 

(f) Liquidation costs. Liquidation costs 
will be deducted from the proceeds of 
the disposition of primary collateral. If 
changed circumstances after submis-
sion of the liquidation plan require a 
substantial revision of liquidation 
costs, the lender will procure the Agen-
cy’s written concurrence prior to pro-
ceeding with the proposed changes. 
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(g) Payment. When the Agency finds 
the final report of loss to be proper in 
all respects, it will approve the form 
and proceed as follows: 

(1) If the loss is greater than any es-
timated loss payment, the Agency will 
pay the additional amount owed by the 
Agency to the lender. 

(2) If the loss is less than the esti-
mated loss payment, the lender will re-
imburse the Agency for the overpay-
ment. 

(3) If the Agency determines that it 
is in the Government’s best interest to 
take assignment of the loan and con-
duct liquidation, as stipulated in 42 
U.S.C. 1490(i)(3), Assignment by Sec-
retary, the Agency will pay the lender 
in accordance with the Loan Note 
Guarantee. 

(h) Date of loss. The date of loss is the 
date on which the collateral will be liq-
uidated in the liquidation plan, unless 
an alternative date is approved by the 
Agency. Where the Agency chooses to 
accept an assignment of the loan or 
conveyance of title, the date of loss 
will be the date on which the Agency 
accepts assignment of the loan or con-
veyance of title. 

(i) Allowable claim amount. The allow-
able claim amount must be calculated 
by: 

(1) Adding to the unpaid principal 
and interest on the date of loss, an 
amount approved by the Agency for 
payments made by the lender for 
amounts due and owning on the prop-
erty, including: 

(i) Property taxes and other protec-
tive advances as approved by the Agen-
cy; 

(ii) Water and sewer charges and 
other special assessments that are 
liens prior to the guaranteed loan; 

(iii) Insurance of the property; and 
(iv) Reasonable liquidation expenses. 
(2) And by deducting the following 

items: 
(i) Any amount received by the lend-

er on the account of the guaranteed 
loan after the date of default; 

(ii) Any net income received by the 
lender from the secured property after 
the date of default; and 

(iii) Any cash items retained by the 
lender, except any amount rep-
resenting a balance of the guaranteed 
loan not advanced to the borrower. 

Any loan amount not advanced will be 
applied by the lender to reduce the out-
standing principal on the loan. 

(j) Lender certification. The lender 
must certify that all possibilities of 
collection have been exhausted and 
that all of the items specified in para-
graph (c) of this section have been 
identified and reported to the Agency 
as a condition for payment of claim. 

[70 FR 2933, Jan. 19, 2005] 

§ 3565.458 Withdrawal of claim. 

If the lender provides timely written 
notice to the Agency of withdrawal of 
the claim, the guarantee will continue 
as if the default had not occurred if the 
borrower cures the default prior to 
foreclosure or prior to acceptance of a 
deed-in-lieu of foreclosure. 

§§ 3565.459–3565.499 [Reserved] 

§ 3565.500 OMB control number. 

According to the Paperwork Reduc-
tion Act of 1995, no party is required to 
respond to a collection of information 
unless it displays a valid OMB control 
number. The valid OMB control num-
ber for this information collection is 
0575–0174. 

Subpart K—Agency Guaranteed 
Loans That Back Ginnie Mae 
Guaranteed Securities 

SOURCE: 70 FR 2934, Jan. 19, 2005, unless 
otherwise noted. 

§ 3565.501 Applicability. 

The provisions of this subpart apply 
when Agency guaranteed loans are 
used to back Ginnie Mae securities. In 
instances where this subpart applies, 
the provisions of this subpart prevail 
over any other provisions of this part. 

§ 3565.502 Incontestability. 

In the case of loans that back Ginnie 
Mae securities or loans that are ac-
quired by Ginnie Mae as a consequence 
of its guaranty, the Agency guarantee 
under this part is incontestable except 
that the guarantee may not be en-
forced by a lender who commits fraud 
or misrepresentation or by a lender 
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