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(2) The Agency will seek a first or 
parity lien on revenue from rent; Agen-
cy, HUD, state or private rental sub-
sidy payments; chattels; assignments; 
and operating and reserve accounts. 
The Agency will accept a junior lien 
position if the Federal Government’s 
interests are adequately secured. 

(c) Liability. Personal liability will be 
required of all individual borrowers. 
Personal liability will not be required 
for the members or stockholders of any 
corporation or trust or any partners in 
a limited partnership. 

(d) Housing and land ownership. Appli-
cants must own the MFH and related 
land for which the loan is being re-
quested, or become the owner when the 
loan is closed or have a leasehold inter-
est in the land. If an applicant is not 
the owner of the housing and the re-
lated land, the following conditions 
must be met prior to or at loan closing. 

(1) A recorded mortgage on the im-
provements is given as collateral. 

(2) The amount of the loan against 
the collateral does not exceed its esti-
mated security value. 

(3) The unexpired term of the lease 
on the date of loan closing is at least 50 
percent longer than the term of the 
loan and rent charged for the lease 
does not exceed the rate being paid for 
similar leases in the area. 

(4) The applicant’s leasehold interest 
is not subject to summary foreclosure 
or cancellation. 

(5) The lease permits: 
(i) The Agency to foreclose the mort-

gage and to transfer the lease; 
(ii) The Agency to bid at a fore-

closure sale or to accept voluntary con-
veyance of the security in lieu of fore-
closure; 

(iii) The Agency to occupy the prop-
erty, sublet the property, or sell the 
leasehold for cash or credit if the lease-
hold is acquired through foreclosure, if 
the Agency accepts voluntary convey-
ance in lieu of foreclosure, or if the 
borrower abandons the property; and 

(iv) The applicant, in the event of de-
fault or inability to continue with the 
lease and the loan, to transfer the 
leasehold subject to the mortgage to a 
transferee that will assume the prop-
erty ownership obligations. 

§ 3560.62 Technical, legal, insurance, 
and other services. 

(a) Legal services. Applicants must 
have written contracts for any legal 
services that are to be paid out of 
Agency loan funds. 

(b) Title clearance. Applicants must 
obtain title clearance in accordance 
with the provisions of 7 CFR part 1927, 
subpart B applicable to title clearance, 
which would include title insurance or 
title opinion, unless the loan applicant 
is leasing the property or is an organi-
zation or an individual with special 
title or loan closing problems, in which 
case title clearance and related legal 
services will be obtained in accordance 
with procedures approved by the Agen-
cy. 

(c) Architectural services. Applicants 
must obtain a written contract for ar-
chitectural services in accordance with 
the provisions of 7 CFR part 1924, sub-
part A. 

(d) Insurance. Applicants must have 
property and liability coverage at loan 
closing as well as flood insurance, if 
needed. Fidelity coverage must be in 
force as soon as there are assets within 
the organization and it must be ob-
tained before any loan funds or interim 
financing funds are made available to 
the borrower. At a minimum, appli-
cants must meet the property, liabil-
ity, flood, and fidelity insurance re-
quirements in § 3560.105. 

(e) Surety bonding. Applicants must 
comply with the surety bonding provi-
sions of 7 CFR part 1924, subpart A. 

§ 3560.63 Loan limits. 
(a) Determining the security value. The 

security value for an Agency loan is 
the lesser of the total development cost 
(exclusive of any developer’s fee as pro-
vided by paragraph (d)(2) of this sec-
tion) or the housing project’s security 
value as determined by an appraisal 
conducted in accordance with subpart 
P of this part, minus any prior or par-
ity liens on the housing project. For 
purposes of determining security value: 

(1) Total development cost must be 
calculated excluding costs not consid-
ered allowable under § 3560.54(a), and 
excluding costs related to compliance 
with the Uniform Relocation Assist-
ance and Real Property Acquisition 
Act of 1970. 
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(2) The appraisal, which will deter-
mine the market value, subject to re-
stricted rents, will be obtained by the 
Agency and conducted in accordance 
with subpart P of this part. 

(b) Limitations on loan amounts. The 
Agency will not make any loans with-
out adequate security. The following 
limitations will be set on loan 
amounts: 

(1) For all loan applicants who will 
receive benefits from the low-income 
housing tax credit program, the 
amount of Agency financing for the 
housing will not exceed 95 percent of 
the security value available for the 
Agency loan. 

(2) For all loan applicants who will 
not receive low-income housing tax 
credit benefits and who are comprised 
solely of nonprofit organizations, con-
sumer cooperatives, or state or local 
public agencies, the amount of the loan 
will be limited to the security value 
available for the Agency loan, plus the 
2 percent initial operating capital and 
any necessary relocation costs in-
curred. 

(3) For all other loan applicants who 
will not receive low-income housing 
tax credit benefits, the loan amount 
will be limited to no more than 97 per-
cent of the security value available for 
the Agency loan. 

(c) Equity contribution. Loan appli-
cants, with the exception of nonprofit 
organizations, consumer cooperatives, 
or state or local public agencies who 
will not be receiving tax credits, must 
make an equity contribution from 
their own resources. 

(1) Loan applicants who will receive 
benefits from the low-income housing 
tax credit program must make an eq-
uity contribution in the amount of 5 
percent of the Agency loan. The max-
imum Agency loan will be determined 
in accordance with § 3560.63(b). 

(2) Loan applicants who will not re-
ceive benefits from the low-income 
housing tax credit program and are not 
nonprofit organizations, consumer co-
operatives, or state or local public 
agencies must make an equity con-
tribution in the amount of 3 percent of 
the Agency loan. The maximum Agen-
cy loan will be determined in accord-
ance with § 3560.63(b). 

(d) Review of assistance from multiple 
sources. The Agency will analyze Fed-
eral Government and other assistance 
provided to any MFH project to estab-
lish the maximum loan amount and to 
assure that the assistance is not more 
than the minimum necessary to make 
the housing affordable, decent, safe, 
and sanitary to potential tenants. 

(1) Determining minimum assistance. 
For purposes of determining minimum 
assistance, the total amount paid for 
builder’s profit, overhead, and general 
requirements may not exceed 21 per-
cent of the construction contract. Un-
less specified differently in a Memo-
randum of Understanding between the 
Agency and the state agency that allo-
cates low-income housing tax credits, 
limits will be those specified in 
§ 3560.53(l). 

(2) Developer’s fee. While, in accord-
ance with § 3560.54(a)(9), payment of a 
developer’s fee is not an eligible use of 
Agency loan funds, the Agency will in-
clude in total development costs a de-
veloper’s fee paid from other sources 
when analyzing the Federal Govern-
ment assistance to the housing. The 
Agency may recognize a developer’s fee 
paid from other sources on construc-
tion or rehabilitation of up to 15 per-
cent of the total development costs au-
thorized for low-income housing tax 
credit purposes, or by another Federal 
Government program. Likewise for 
transfer proposals that include acquisi-
tion costs, the developer’s fee on the 
acquisition cost may be recognized up 
to 8 percent of the acquisition costs 
only when authorized under a Federal 
Government program providing assist-
ance. The developer’s fee is not in-
cluded in determining the Agency’s 
maximum debt limit and loan amount. 

(e) Limits on equity loans. For equity 
loans to avert prepayment, the amount 
of the Agency equity loan will be lim-
ited to no more than the difference be-
tween 90 percent of market value of the 
property when appraised as conven-
tional unsubsidized MFH and all cur-
rent unpaid balances. For information 
on appraisal issues, refer to subpart P 
of this part. 

(f) Cost overruns. (1) All applicants 
must agree in writing to provide funds 
at no cost to the housing and without 
pledging the housing as security to pay 
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any cost for completing planned con-
struction after the maximum debt 
limit is reached. 

(2) After loan approval, the Agency 
will only approve cost increases for 
housing proposals involving new con-
struction or major rehabilitation when 
the additional costs will not cause the 
limits specified in § 3560.53(l) or the 
maximum debt limit to be exceeded 
and the cost increases were caused by: 

(i) Unforeseen factors that are deter-
mined by the Agency to be beyond the 
borrower’s control; 

(ii) Design changes required by the 
Agency, state, or the local government; 
or 

(iii) Financing changes approved by 
the Agency. 

§ 3560.64 Initial operating capital con-
tribution. 

Borrowers are required to make an 
initial operating capital contribution 
to the general operating account in the 
amount of at least 2 percent of the 
total development cost or appraised 
value, whichever is less. 

(a) Borrowers that are nonprofit or-
ganizations, consumer cooperatives, or 
state or local public agencies and are 
not receiving low-income housing tax 
credits, may use loan funds for their 
initial operating capital contribution. 
All other borrowers must fund the ini-
tial operating capital contribution 
from their own resources. 

(b) Borrowers must provide to the 
Agency for approval a list of materials 
and equipment to be funded from the 
general operating account for initial 
operating expenses. As specified in 
§ 3560.304(b), initial operating capital 
may be used only to pay for approved 
budgeted expenses. If total initial oper-
ating expenses exceed 2 percent, the ad-
ditional amount must be paid by the 
borrower from its own resources, ex-
cept that borrowers meeting the provi-
sions of § 3560.64(a) who do not have suf-
ficient resources for this purpose may 
request Agency assistance. With-
drawals from the reserve account will 
not be approved for such expenses. 

(c) Borrowers must provide the Agen-
cy with documentation of their initial 
operating capital contribution depos-
ited into the general operating account 
prior to the start of construction or 

loan closing, whichever comes first, 
and such funds thereafter, may only be 
used for authorized budgeted purposes. 

(d) If the conditions specified in 
§ 3560.304(c) are met, funds contributed 
as initial operating capital may be re-
turned to the borrower. 

§ 3560.65 Reserve account. 
To meet major capital expenses of a 

housing project, borrowers must estab-
lish and fund a reserve account that 
meets requirements of § 3560.306. At a 
minimum, the borrower must agree to 
make monthly contributions to the re-
serve account at the rate of 1 percent 
annually of the amount of the total de-
velopment cost until the reserve ac-
count equals 10 percent of the total de-
velopment cost. 

§ 3560.66 Participation with other 
funding or financing sources. 

(a) General requirements. The Agency 
encourages the use of funding or fi-
nancing from other sources in conjunc-
tion with Agency loans. When the 
Agency is not the sole source of financ-
ing for MFH, the following conditions 
must be met. 

(1) The Agency will enter into a par-
ticipation (or intercreditor) agreement 
with the other participants that clear-
ly defines each party’s relationship and 
responsibilities to the others. 

(2) The rental units that will serve 
tenants eligible for housing under the 
Agency’s income standards must meet 
Agency standards and the number of 
units that will serve the Agency’s ten-
ants are at least equal to the units fi-
nanced by the Agency. 

(3) All rental units must be operated 
and managed in compliance with the 
requirements of the Agency and the 
other sources. To the extent these re-
quirements overlap, the most stringent 
requirement must be met. The Agency 
may negotiate the resolution of over-
lapping requirements on a case-by-case 
basis; however, at a minimum, Agency 
requirements must be met. 

(4) If the number of units subject to 
the LIHTC rent and income restric-
tions is greater than the number of 
units projected to receive Agency rent-
al assistance (RA) or similar tenant 
subsidy, the market feasibility docu-
mentation must clearly reflect a need 
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