
763 

RBS and RUS, USDA § 4279.78 

(1) Written approval of the Agency is 
obtained; 

(2) The borrower agrees and executes 
the new notes; 

(3) The interest rate does not exceed 
the interest rate in effect when the 
loan was closed; 

(4) The maturity date of the loan is 
not changed; 

(5) The Agency will not bear or guar-
antee any expenses that may be in-
curred in reference to such reissuances 
of notes; 

(6) There is adequate collateral se-
curing the notes; 

(7) No intervening liens have arisen 
or have been perfected and the secured 
lien priority is better or remains the 
same; and 

(8) All holders agree. 
(d) Termination of lender servicing fee. 

The lender’s servicing fee will stop 
when the Agency purchases the guar-
anteed portion of the loan from the 
secondary market. No such servicing 
fee may be charged to the Agency and 
all loan payments and collateral pro-
ceeds received will be applied first to 
the guaranteed loan and, when applied 
to the guaranteed loan, will be applied 
on a pro rata basis. 

§ 4279.76 Participation. 
The lender may obtain participation 

in the loan under its normal operating 
procedures; however, the lender must 
retain title to the notes if any of them 
are unguaranteed and retain the lend-
er’s interest in the collateral. 

§ 4279.77 Minimum retention. 
The lender is required to hold in its 

own portfolio a minimum of 5 percent 
of the total loan amount. The amount 
required to be maintained must be of 
the unguaranteed portion of the loan 
and cannot be participated to another. 
The lender may sell the remaining 
amount of the unguaranteed portion of 
the loan only through participation. 

§ 4279.78 Repurchase from holder. 
(a) Repurchase by lender. A lender has 

the option to repurchase the unpaid 
guaranteed portion of the loan from a 
holder within 30 days of written de-
mand by the holder when the borrower 
is in default not less than 60 days on 
principal or interest due on the loan; or 

the lender has failed to remit to the 
holder its pro rata share of any pay-
ment made by the borrower within 30 
days of the lender’s receipt thereof. 
The repurchase by the lender will be 
for an amount equal to the unpaid 
guaranteed portion of principal and ac-
crued interest less the lender’s serv-
icing fee. The holder must concur-
rently send a copy of the demand letter 
to the Agency. The guarantee will not 
cover the note interest to the holder on 
the guaranteed loan accruing after 90 
days from the date of the demand let-
ter to the lender requesting the repur-
chase. The lender will accept an assign-
ment without recourse from the holder 
upon repurchase. The lender is encour-
aged to repurchase the loan to facili-
tate the accounting of funds, resolve 
the problem, and prevent default, 
where and when reasonable. The lender 
will notify the holder and the Agency 
of its decision. 

(b) Agency purchase. (1) If the lender 
does not repurchase the unpaid guaran-
teed portion of the loan as provided in 
paragraph (a) of this section, the Agen-
cy will purchase from the holder the 
unpaid principal balance of the guaran-
teed portion together with accrued in-
terest to date of repurchase, less the 
lender’s servicing fee, within 30 days 
after written demand to the Agency 
from the holder. (This is in addition to 
the copy of the written demand on the 
lender.) The guarantee will not cover 
the note interest to the holder on the 
guaranteed loan accruing after 90 days 
from the date of the original demand 
letter of the holder to the lender re-
questing the repurchase. 

(2) The holder’s demand to the Agen-
cy must include a copy of the written 
demand made upon the lender. The 
holder must also include evidence of its 
right to require payment from the 
Agency. Such evidence will consist of 
either the original of the Loan Note 
Guarantee properly endorsed to the 
Agency or the original of the Assign-
ment Guarantee Agreement properly 
assigned to the Agency without re-
course including all rights, title, and 
interest in the loan. The holder must 
include in its demand the amount due 
including unpaid principal, unpaid in-
terest to date of demand, and interest 
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subsequently accruing from date of de-
mand to proposed payment date. The 
Agency will be subrogated to all rights 
of the holder. 

(3) The Agency will notify the lender 
of its receipt of the holder’s demand for 
payment. The lender must promptly 
provide the Agency with the informa-
tion necessary for the Agency to deter-
mine the appropriate amount due the 
holder. Upon request by the Agency, 
the lender will furnish a current state-
ment certified by an appropriate au-
thorized officer of the lender of the un-
paid principal and interest then owed 
by the borrower on the loan and the 
amount then owed to any holder. Any 
discrepancy between the amount 
claimed by the holder and the informa-
tion submitted by the lender must be 
resolved between the lender and the 
holder before payment will be ap-
proved. Such conflict will suspend the 
running of the 30 day payment require-
ment. 

(4) Purchase by the Agency neither 
changes, alters, nor modifies any of the 
lender’s obligations to the Agency aris-
ing from the loan or guarantee nor 
does it waive any of Agency’s rights 
against the lender. The Agency will 
have the right to set-off against the 
lender all rights inuring to the Agency 
as the holder of the instrument against 
the Agency’s obligation to the lender 
under the guarantee. 

(c) Repurchase for servicing. If, in the 
opinion of the lender, repurchase of the 
guaranteed portion of the loan is nec-
essary to adequately service the loan, 
the holder must sell the guaranteed 
portion of the loan to the lender for an 
amount equal to the unpaid principal 
and interest on such portion less the 
lender’s servicing fee. The guarantee 
will not cover the note interest to the 
holder on the guaranteed loan accruing 
after 90 days from the date of the de-
mand letter of the lender or the Agen-
cy to the holder requesting the holder 
to tender its guaranteed portion. The 
lender must not repurchase from the 
holder for arbitrage or other purposes 
to further its own financial gain. Any 
repurchase must only be made after 
the lender obtains the Agency’s writ-
ten approval. If the lender does not re-
purchase the portion from the holder, 
the Agency may, at its option, pur-

chase such guaranteed portion for serv-
icing purposes. 

§§ 4279.79–4279.83 [Reserved] 

§ 4279.84 Replacement of document. 
(a) The Agency may issue a replace-

ment Loan Note Guarantee or Assign-
ment Guarantee Agreement which was 
lost, stolen, destroyed, mutilated, or 
defaced to the lender or holder upon re-
ceipt of an acceptable certificate of 
loss and an indemnity bond. 

(b) When a Loan Note Guarantee or 
Assignment Guarantee Agreement is 
lost, stolen, destroyed, mutilated, or 
defaced while in the custody of the 
lender or holder, the lender will coordi-
nate the activities of the party who 
seeks the replacement documents and 
will submit the required documents to 
the Agency for processing. The require-
ments for replacement are as follows: 

(1) A certificate of loss, notarized and 
containing a jurat, which includes: 

(i) Name and address of owner; 
(ii) Name and address of the lender of 

record; 
(iii) Capacity of person certifying; 
(iv) Full identification of the Loan 

Note Guarantee or Assignment Guar-
antee Agreement including the name of 
the borrower, the Agency’s case num-
ber, date of the Loan Note Guarantee 
or Assignment Guarantee Agreement, 
face amount of the evidence of debt 
purchased, date of evidence of debt, 
present balance of the loan, percentage 
of guarantee, and, if an Assignment 
Guarantee Agreement, the original 
named holder and the percentage of the 
guaranteed portion of the loan assigned 
to that holder. Any existing parts of 
the document to be replaced must be 
attached to the certificate; 

(v) A full statement of circumstances 
of the loss, theft, or destruction of the 
Loan Note Guarantee or Assignment 
Guarantee Agreement; and 

(vi) For the holder, evidence dem-
onstrating current ownership of the 
Loan Note Guarantee and Note or the 
Assignment Guarantee Agreement. If 
the present holder is not the same as 
the original holder, a copy of the en-
dorsement of each successive holder in 
the chain of transfer from the initial 
holder to present holder must be in-
cluded if in existence. If copies of the 
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