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§ 4290.1720 Characteristics of Sec-
retary’s guarantee. 

If the Secretary agrees to guarantee 
a RBIC’s Debentures, such guarantee 
will be unconditional, irrespective of 
the validity, regularity or enforce-
ability of the Debentures or any other 
circumstances that might constitute a 
legal or equitable discharge or defense 
of a guarantor. Pursuant to its guar-
antee, the Secretary will make timely 
payments of principal and interest on 
the Debentures. 

Subpart K—RBIC’s Noncompli-
ance With Terms of Leverage 

§ 4290.1810 Events of default and the 
Secretary’s remedies for RBIC’s 
noncompliance with terms of De-
bentures. 

(a) Applicability of this section. By 
issuing Debentures, you automatically 
agree to the terms, conditions and rem-
edies in this section, as in effect at the 
time of issuance and as if fully set 
forth in the Debentures. 

(b) Automatic events of default. The oc-
currence of one or more of the events 
in this paragraph (b) causes the rem-
edies in paragraph (c) of this section to 
take effect immediately. 

(1) Insolvency. You become equitably 
or legally insolvent. 

(2) Voluntary assignment. You make a 
voluntary assignment for the benefit of 
creditors without the Secretary’s prior 
written approval. 

(3) Bankruptcy. You file a petition to 
begin any bankruptcy or reorganiza-
tion proceeding, receivership, dissolu-
tion or other similar creditors’ rights 
proceeding, or such action is initiated 
against you and is not dismissed within 
60 days. 

(c) Remedies for automatic events of de-
fault. Upon the occurrence of one or 
more of the events in paragraph (b) of 
this section: 

(1) Without notice, presentation or 
demand, the entire indebtedness evi-
denced by your Debentures, including 
accrued interest, and any other 
amounts owed with respect to your De-
bentures, is immediately due and pay-
able; and 

(2) You automatically consent to the 
appointment of the Secretary or his or 

her designee, as your receiver under 
section 384M of the Act. 

(d) Events of default with notice. For 
any occurrence (as determined by the 
Secretary) of one or more of the events 
in this paragraph (d), the Secretary 
may avail him or herself of one or more 
of the remedies in paragraph (e) of this 
section. 

(1) Fraud. You commit a fraudulent 
act that causes detriment to the Sec-
retary’s position as a creditor or guar-
antor. 

(2) Fraudulent transfers. You make 
any transfer or incur any obligation 
that is fraudulent under the terms of 11 
U.S.C. 548. 

(3) Willful conflicts of interest. You 
willfully violate § 4290.730. 

(4) Willful non-compliance. You will-
fully violate one or more of the sub-
stantive provisions of the Act or any 
substantive regulation promulgated 
under the Act or any substantive provi-
sion of your Participation Agreement. 

(5) Repeated Events of Default. At any 
time after being notified of the occur-
rence of an event of default under para-
graph (f) of this section, you engage in 
similar behavior that results in an-
other occurrence of the same event of 
default. 

(6) Transfer of Control. You willfully 
violate § 4290.410, and as a result of such 
violation you undergo a transfer of 
Control. 

(7) Non-cooperation under 
§ 4290.1810(h). You fail to take appro-
priate steps, satisfactory to the Sec-
retary, to accomplish any action the 
Secretary may have required under 
paragraph (h) of this section. 

(8) Non-notification of Events of De-
fault. You fail to notify the Secretary 
as soon as you know or reasonably 
should have known that any event of 
default exists under this section. 

(9) Non-notification of defaults to oth-
ers. You fail to notify the Secretary in 
writing within ten days from the date 
of a declaration of an event of default 
or nonperformance under any note, de-
benture or indebtedness of yours, 
issued to or held by anyone other than 
the Secretary. 

(e) Remedies for events of default with 
notice. Upon written notice to you of 
the occurrence (as determined by the 
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Secretary) of one or more of the events 
in paragraph (d) of this section: 

(1) The Secretary may declare the en-
tire indebtedness evidenced by your 
Debentures, including accrued interest 
and/or any other amounts owed the 
Secretary with respect to your Deben-
tures, immediately due and payable: 
and 

(2) The Secretary may avail himself 
or herself of any remedy available 
under the Act, specifically including 
institution of proceedings for his or 
her, or his or her designee’s appoint-
ment as your receiver under section 
384M(c) of the Act. 

(f) Events of default with opportunity 
to cure. For any occurrence (as deter-
mined by the Secretary) of one or more 
of the events in this paragraph (f), the 
Secretary may avail him or herself of 
one or more of the remedies in para-
graph (g) of this section. 

(1) Excessive Management Expenses. 
Without the Secretary’s prior written 
consent, you incur Management Ex-
penses in excess of those permitted 
under §§ 4290.510 and 4290.520. 

(2) Improper Distributions. You make 
any Distribution to your shareholders 
or partners, except with the Sec-
retary’s prior written consent, other 
than: 

(i) Distributions permitted under 
§ 4290.585; and 

(ii) Payments from Retained Earn-
ings Available for Distribution based 
on either the shareholders’ or mem-
bers’ pro-rata interests or the provi-
sions for profit distributions in your 
partnership agreement, as appropriate. 

(3) Failure to make payment. Unless 
otherwise approved by the Secretary, 
you fail to make timely payment of 
any amount due under any security or 
obligation of yours that is issued to, 
held or guaranteed by the Secretary. 

(4) Failure to maintain Regulatory Cap-
ital. You fail to maintain the minimum 
Regulatory Capital required under 
these regulations or, without the Sec-
retary’s prior written consent, you re-
duce your Regulatory Capital except as 
permitted by § 4290.585. 

(5) Capital Impairment. You have a 
condition of Capital Impairment as de-
termined under § 4290.1830. 

(6) Cross-default. An obligation of 
yours that is greater than $100,000 be-

comes due or payable (with or without 
notice) before its stated maturity date, 
for any reason including your failure to 
pay any amount when due. This provi-
sion does not apply if you pay the 
amount due within any applicable 
grace period or contest the payment of 
the obligation in good faith by appro-
priate proceedings. 

(7) Nonperformance. You violate or 
fail to perform one or more of the 
terms and conditions of any security or 
obligation of yours that is issued to, 
held or guaranteed by the Secretary, or 
of any agreement (including your Par-
ticipation Agreement) with or condi-
tions imposed by the Secretary in the 
administration of the Act and the regu-
lations promulgated under the Act. 

(8) Noncompliance. Except as other-
wise provided in paragraph (d)(5) of this 
section, the Secretary determines that 
you have violated one or more of the 
substantive provisions of the Act or 
any substantive regulation promul-
gated under the Act. 

(9) Failure to maintain diversity. You 
fail to maintain diversity between 
management and ownership as required 
by § 4290.150. 

(g) Remedies for events of default with 
opportunity to cure. (1) Upon written no-
tice to you of the occurrence (as deter-
mined by the Secretary) of one or more 
of the events of default in paragraph (f) 
of this section, and subject to the con-
ditions in paragraph (g)(2) of this sec-
tion: 

(i) The Secretary may declare the en-
tire indebtedness evidenced by your 
Debentures, including accrued interest, 
and/or any other amounts owed the 
Secretary with respect to your Deben-
tures, immediately due and payable; 
and 

(ii) The Secretary may avail himself 
or herself of any remedy available 
under the Act, specifically including 
institution of proceedings for the ap-
pointment of the Secretary or a des-
ignee as your receiver under § 348M of 
the Act. 

(2) The Secretary may invoke the 
remedies in paragraph (g)(1) of this sec-
tion only if: 

(i) You have been given at least 15 
days to cure the default(s); and 

VerDate Mar<15>2010 11:29 Mar 03, 2011 Jkt 223026 PO 00000 Frm 00971 Fmt 8010 Sfmt 8010 Y:\SGML\223026.XXX 223026jd
jo

ne
s 

on
 D

S
K

H
W

C
L6

B
1P

R
O

D
 w

ith
 C

F
R



962 

7 CFR Ch. XLII (1–1–11 Edition) § 4290.1830 

(ii) You fail to cure the default(s) to 
the Secretary’s satisfaction within the 
allotted time. 

(h) Repeated non-substantive violations. 
If you repeatedly fail to comply with 
one or more of the non-substantive pro-
visions of the Act or any non-sub-
stantive regulation promulgated under 
the Act, the Secretary, after written 
notification to you and until you cure 
such condition to the Secretary’s satis-
faction, may deny you additional Le-
verage and/or require you to take such 
actions as the Secretary may deter-
mine to be appropriate under the cir-
cumstances. 

(i) Consent to removal of officers, direc-
tors, or general partners and/or appoint-
ment of receiver. The Articles of each 
RBIC must include the following provi-
sions as a condition to the purchase or 
guarantee of Leverage. Upon the occur-
rence of any of the events specified in 
paragraphs (d)(1) through (d)(6) or (f)(l) 
through (f)(3) of this section as deter-
mined by the Secretary, the Secretary 
shall have the right, and you consent 
to the Secretary’s exercise of such 
right: 

(1) With respect to a Corporate RBIC, 
upon written notice, to require you to 
replace, with individuals approved by 
the Secretary, one or more of your offi-
cers and/or such number of directors of 
your board of directors as is sufficient 
to constitute a majority of such board; 
or 

(2) With respect to a Partnership 
RBIC or an LLC RBIC, upon written 
notice, to require you to remove the 
person(s) responsible for such occur-
rence and/or to remove the general 
partner or manager of the RBIC, which 
general partner or manager shall then 
be replaced in accordance with the 
RBIC’s Articles by a new general part-
ner or manager approved by the Sec-
retary; and/or 

(3) With respect to a Corporate RBIC, 
Partnership RBIC, or LLC RBIC, to ob-
tain the appointment of the Secretary 
or his or her designee as your receiver 
under section 384M of the Act for the 
purpose of continuing your operations. 
The appointment of a receiver to liq-
uidate an RBIC is not within such con-
sent, but is governed instead by the 
relevant provisions of the Act. 

COMPUTATION OF RBIC’S CAPITAL 
IMPAIRMENT 

§ 4290.1830 RBIC’s Capital Impairment 
definition and general require-
ments. 

(a) Significance of Capital Impairment 
condition. If you have a condition of 
Capital Impairment, you are not in 
compliance with the terms of your Le-
verage. As a result, the Secretary has 
the right to impose the applicable rem-
edies for noncompliance in 
§ 4290.1810(g). 

(b) Definition of Capital Impairment 
condition. You have a condition of Cap-
ital Impairment if your Capital Impair-
ment Percentage, as computed pursu-
ant to the procedures set forth in 
§ 4290.1840, exceeds 70 percent. 

(c) Quarterly computation requirement 
and procedure. You must determine 
whether you have a condition of Cap-
ital Impairment as of the end of each 
fiscal quarter. You must notify the 
Secretary promptly if you are 
Capitally Impaired. 

(d) The Secretary’s right to determine 
RBIC’s Capital Impairment condition. 
The Secretary may make his or her 
own determination of your Capital Im-
pairment condition at any time. 

§ 4290.1840 Computation of RBIC’s 
Capital Impairment Percentage. 

(a) General. This section contains the 
procedures you must use to determine 
your Capital Impairment Percentage. 
You must compare your Capital Im-
pairment Percentage to the maximum 
permitted under § 4290.1830(b) to deter-
mine whether you have a condition of 
Capital Impairment. 

(b) Preliminary impairment test. If you 
satisfy the preliminary impairment 
test, your Capital Impairment Percent-
age is zero and you do not have to per-
form any more procedures in this 
§ 4290.1840. Otherwise, you must con-
tinue with paragraph (c) of this sec-
tion. You satisfy the test if each of the 
following amounts is zero or greater: 

(1) The sum of Undistributed Net Re-
alized Earnings, as reported on SBA 
Form 468, and Includible Non-Cash 
Gains. 

(2) Unrealized Gain (Loss) on Securi-
ties Held. 
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