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§46.26

an auction company to catalog a ship-
ment without disclosing true owner-
ship, if known, or the name of an
agent’s principal, he shall be deemed to
have made a false or misleading state-
ment within the meaning of the Act.
Since sales at auctions normally in-
volve additional expenses, a broker,
grower’s agent or commission mer-
chant shall have prior consent from his
principal before such disposition is ac-
complished. Where a dispute exists re-
garding the ownership of produce, it
may be listed in the auction catalog as
being offered for sale “for the account
of whom concerned” with the name of
the party making the offering shown as
agent.

DUTIES OF LICENSEES

§46.26 Duties of licensees.

It is impracticable to specify in de-
tail all of the duties of brokers, com-
mission merchants, joint account part-
ners, growers’ agents and shippers be-
cause of the many types of businesses
conducted. Therefore, the duties de-
scribed in these regulations are not to
be considered as a complete description
of all of the duties required but is
merely a description of their principal
duties. The responsibility is placed on
each licensee to fully perform any
specification or duty, express or im-
plied, in connection with any trans-
action handled subject to the Act.

BROKERS

§46.27 Types of broker operations.

(a) Brokers carry on their business
operations in several different ways
and are generally classified by their
method of operation. The following are
some of the broad groupings by method
of operation. The usual operation of
brokers consists of the negotiation of
the purchase and sale of produce either
of one commodity or of several com-
modities. A broker is usually engaged
by only one of the parties, but in nego-
tiating a contract the broker acts as a
special agent of first one and then the
other party in conveying offers,
counter offers, and acceptances be-
tween the parties. Once the contract is
formed, and the confirmation issued,
the broker’s duties are usually ended,
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and the broker is not the proper party
to whom notice of breach or of rejec-
tion should be directed. However, a
broker receiving notice has a duty to
promptly convey the notice to the
proper party. Frequently, brokers
never see the produce they are quoting
for sale or negotiating for purchase by
the buyer, and they carry out their du-
ties by conveying information received
from the parties between the buyer and
seller until a contract is effected. Gen-
erally, the seller of the produce in-
voices the buyer, however, when there
is a specific agreement between the
broker and its principal, the seller in-
voices the broker who, in turn, invoices
the buyer, collects, and remits to the
seller. Under other types of agree-
ments, the seller ships the produce to
pool buyers, and the broker as an ac-
commodation to the seller invoices the
buyers, collects, and remits to the sell-
er. Also, there are times when the
broker is authorized by the seller to
act much like a commission merchant,
being given blanket authority to dis-
pose of the produce for the seller’s ac-
count either by negotiation of sales to
buyers not known to the seller or by
placing the produce for sale on consign-
ment with receivers in the terminal
markets.

(b) There is a second general group-
ing of brokers which are commonly re-
ferred to as buying brokers. Their oper-
ations are typified by the fact that
they act as the buyer’s representative
in negotiating purchases at shipping
points, terminal markets, or inter-
mediate points. Their typical type of
operation is to negotiate a purchase on
the buyer’s instructions and authoriza-
tion. Sometimes the broker negotiates
the purchase without seeing the
produce. In other instances he may se-
lect the merchandise after forming an
appraisal of the quality of the produce
being offered for sale on the market.
Generally, a purchase is made in the
buyer’s name and the seller invoices
the buyer direct. On the other hand,
acting on authority given him by the
buyer, the broker may negotiate pur-
chases in his own name, pay the seller
for the produce, make arrangements
for its loading and shipment, and bill
the buyer direct for the cost price plus
the brokerage fee and the cost of any

268



		Superintendent of Documents
	2014-08-22T11:28:05-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




