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from the applicant, at the time the ap-
plication is filed or at any time before 
the notice of allowance of a certificate 
is issued. 

[58 FR 42435, Aug. 9, 1993, as amended at 60 
FR 17189, Apr. 4, 1995; 61 FR 248, Jan. 4, 1996] 

§ 97.20 Abandonment for failure to re-
spond within the time limit. 

(a) Except as otherwise provided in 
§ 97.104, if an applicant fails to advance 
actively his or her application within 
30 days after the date when the last re-
quest for action was mailed to the ap-
plicant by the Office, or within such 
longer time as may be fixed by the 
Commissioner, the application shall be 
deemed abandoned. The application fee 
in such cases will not be refunded. 

(b) The submission of an amendment 
to the application, not responsive to 
the last request by the Office for ac-
tion, and any proceedings relative 
thereto, shall not operate to save the 
application from abandonment. 

(c) When the applicant makes a bona 
fide attempt to advance the applica-
tion, and is in substantial compliance 
with the request for action, but has in-
advertently failed to comply with some 
procedural requirement, opportunity to 
comply with the procedural require-
ment shall be given to the applicant 
before the application shall be deemed 
abandoned. The Commissioner may set 
a period, not less than 30 days, to cor-
rect any deficiency in the application. 

[58 FR 42435, Aug. 9, 1993, as amended at 60 
FR 17189, Apr. 4, 1995] 

§ 97.21 Extension of time for a reply. 

The time for reply by an applicant to 
a request by the Office for certain ac-
tion, shall be extended by the Commis-
sioner only for good and sufficient 
cause, and for a specified reasonable 
time. A request for extension and ap-
propriate fee shall be filed on or before 
the specified time for reply. In no case 
shall the mere filing of a request for 
extension require the granting of an 
extension or state the time for reply. 

[58 FR 42435, Aug. 9, 1993, as amended at 61 
FR 248, Jan. 4, 1996] 

§ 97.22 Revival of an application aban-
doned for failure to reply. 

An application abandoned for failure 
on the part of the applicant to advance 
actively his or her application to its 
completion, in accordance with the 
regulations in this part, may be re-
vived as a pending application within 3 
months of such abandonment, upon a 
finding by the Commissioner that the 
failure was inadvertent or unavoidable 
and without fraudulent intent. A re-
quest to revive an abandoned applica-
tion shall be accompanied by a written 
statement showing the cause of the 
failure to respond, a response to the 
last request for action, and by the spec-
ified fee. 

§ 97.23 Voluntary withdrawal and 
abandonment of an application. 

(a) An application may be volun-
tarily withdrawn or abandoned by sub-
mitting to the Office a written request 
for withdrawal or abandonment, signed 
by the applicant or his or her attorney 
or agent of record, if any, or the as-
signee of record, if any. 

(b) An application which has been 
voluntarily abandoned may be revived 
within 3 months of such abandonment 
by the payment of the prescribed fee 
and a showing that the abandonment 
occurred without fraudulent intent. 

(c) An original application which has 
been voluntarily withdrawn shall be re-
turned to the applicant and may be re-
considered only by refiling and pay-
ment of a new application fee. 

(d) Transitional provision. An appli-
cant whose application is pending on 
April 4, 1995, may notify the Plant Va-
riety Protection Office in writing that 
he or she wishes to withdraw the appli-
cation and refile it under the Plant Va-
riety Protection Act as amended in 
1994. Payment of the current applica-
tion fee is required but no other for-
malities are necessary. 

[58 FR 42435, Aug. 9, 1993, as amended at 60 
FR 17189, Apr. 4, 1995] 

§ 97.24 Assignee. 
The assignee of record of the entire 

interest in an application is entitled to 
advance actively or abandon the appli-
cation to the exclusion of the appli-
cant. 
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EXAMINATIONS, ALLOWANCES, AND 
DENIALS 

§ 97.100 Examination of applications. 
(a) [Reserved] 
(b) Examinations of applications 

shall include a review of all available 
documents, publications, or other ma-
terial relating to varieties of the spe-
cies involved in the application, except 
that if there are fundamental defects in 
the application, as determined by the 
examiner, the examination may be lim-
ited to an identification of such defects 
and notification to the applicant of 
needed corrective action. However, 
matters of form or procedure need not, 
but may, be raised by an examiner 
until a variety is found to be new, dis-
tinct, uniform, and stable and entitled 
to protection. 

[58 FR 42435, Aug. 9, 1993, as amended at 60 
FR 17189, Apr. 4, 1995] 

§ 97.101 Notice of allowance. 
If, on examination, it shall appear 

that the applicant is entitled to a cer-
tificate, a notice of allowance shall be 
sent to the applicant or his or her at-
torney or agent of record, if any, call-
ing for the payment of the prescribed 
fee, which fee shall be paid within 1 
month from the date of the notice of 
allowance. Thereafter, a fee for delayed 
payment shall be made as required 
under § 97.175. 

§ 97.102 Amendments after allowance. 
Amendments to the application, after 

the notice of allowance is issued, may 
be made, if the certificate has not been 
issued. 

§ 97.103 Issuance of a certificate. 
(a) After the notice of allowance has 

been issued, the prescribed fee is re-
ceived by the Office, and the applicant 
has clearly specified whether or not the 
variety shall be sold by variety name 
only as a class of certified seed, the 
certificate shall be promptly issued. 
Once an election is made and a certifi-
cate issued specifying that seed of the 
variety shall be sold by variety name 
only as a class of certified seed, no 
waiver of such rights shall be per-
mitted by amendment of the certifi-
cate. 

(b) The certificate shall be delivered 
or mailed to the owner. 

§ 97.104 Application or certificate 
abandoned. 

(a) Except as provided in paragraph 
(c) of this section, if the fee specified in 
the notice of allowance is not paid 
within 1 month from the date of the 
notice, the application shall be consid-
ered abandoned. 

(b) Upon request by the Office, the 
owner shall replenish the viable basic 
seed sample of the variety and shall 
pay the handling fee for replenishment. 
Upon request, the sample of seed which 
has been replaced shall be returned to 
the owner, otherwise it shall be de-
stroyed. Failure to replenish viable 
basic seed within 3 months from the 
date of request shall result in the cer-
tificate being regarded as abandoned. 
No sooner than 1 year after the date of 
such request, notices of abandoned cer-
tificates shall be published in the Offi-
cial Journal, indicating that the vari-
ety has become open for use by the 
public and, if previously specified to be 
sold by variety name as ‘‘certified seed 
only,’’ that such restriction no longer 
applies. 

(c) If the allowance fee, the viable 
basic seed sample or the fee for delayed 
payment are submitted within 9 
months of the final due date, it may be 
accepted by the Commissioner as 
though no abandonment had occurred. 
For good cause, the Commissioner may 
extend for a reasonable time the period 
for submitting a viable basic seed sam-
ple before declaring the certificate 
abandoned. 

(d) A certificate may be voluntarily 
abandoned by the applicant or his or 
her attorney or agent of record or the 
assignee of record by notifying the 
Commissioner in writing. Upon receipt 
of such notice, the Commissioner shall 
publish a notice in the Official Journal 
that the variety has become open for 
use by the public, and if previously 
specified to be sold by variety name as 
‘‘certified seed only,’’ that such restric-
tion no longer applies. 

[58 FR 42435, Aug. 9, 1993, as amended at 60 
FR 17189, Apr. 4, 1995; 70 FR 28785, May 19, 
2005] 
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