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up reviews in accordance with
§210.29(d)(2). FNS will notify the State
agency of the review findings and the
need for corrective action and fiscal ac-
tion. The State agency shall pursue
any needed follow-up activity.

[66 FR 32942, July 17, 1991; 56 FR 55527, Oct.
28, 1991, as amended at 57 FR 38584, Aug. 26,
1992; 57 FR 40729, Sept. 4, 1992; 59 FR 1894,
Jan. 13, 1994; 60 FR 31215, June 13, 1995; 60 FR
57147, Nov. 14, 1995; 64 FR 50740, 50741, Sept.
20, 1999; 64 FR 72471, Dec. 28, 1999; 656 FR 26922,
May 9, 2000; 73 FR 76858, Dec. 18, 2008; 74 FR
66216, Dec. 15, 2009]

§210.19 Additional responsibilities.

(a) General Program management. Each
State agency shall provide an adequate
number of consultative, technical and
managerial personnel to administer
programs and monitor performance in
complying with all Program require-
ments.

(1) Compliance with nutrition stand-
ards. (i) Beginning with School Year
1996-1997, State agencies shall evaluate
compliance, over the school week, with
the nutrition standards for Ilunches
and, as applicable, for breakfasts. Re-
view activity may be confined to
lunches served under the Program un-
less a menu planning approach is used
exclusively in the School Breakfast
Program or unless the school food au-
thority only offers breakfasts under
the School Breakfast Program. For
lunches, compliance with the require-
ments in §210.10(b) and §210.10(c), (d),
or (i)(1) or the procedures developed
under §210.10(1), as applicable, is as-
sessed. For breakfasts, see §220.13(f)(3)
of this chapter.

(A) These evaluations may be con-
ducted at the same time a school food
authority is scheduled for an adminis-
trative review in accordance with
§210.18. State agencies may also con-
duct these evaluations in conjunction
with technical assistance visits, other
reviews, or separately.

(B) The type of evaluation conducted
by the State agency shall be deter-
mined by the menu planning approach
chosen by the school food authority. At
a minimum, the State agency shall re-
view at least one school for each type
of menu planning approach used in the
school food authority.

53

§210.19

(C) In addition, State agencies are
encouraged to review breakfasts of-
fered under the School Breakfast Pro-
gram as well if the school food author-
ity requires technical assistance from
the State agency to meet the nutrition
standards or if corrective action is
needed. Such review shall determine
compliance with the appropriate re-
quirements in §220.13(f)(3) of this chap-
ter and may be done at the time of the
initial review or as part of a follow-up
to assess compliance with the nutrition
standards.

(ii) At a minimum, State agencies
shall conduct evaluations of compli-
ance with the nutrition standards in
§§210.10 and 220.8 of this Chapter at
least once during each 5-year review
cycle provided that each school food
authority is evaluated at least once
every 6 years, except that the first cycle
shall begin July 1, 1996, and shall end
on June 30, 2003. The compliance eval-
uation for the nutrition standards shall
be conducted on the menu for any week
of the current school year in which
such evaluation is conducted. The week
selected must continue to represent

the current menu planning ap-
proach(es).
(iii) For school food authorities

choosing the nutrient standard or as-
sisted nutrient standard menu plan-
ning approaches provided in §210.10(i),
§210.10(j), §220.8(e) or §220.8(f) of this
chapter, or developed under the proce-
dures in §210.10(1) or §220.8(h) of this
chapter, the State agency shall assess
the nutrient analysis to determine if
the school food authority is properly
applying the methodology in these
paragraphs, as applicable. Part of this
assessment shall be an independent re-
view of menus and production records
to determine if they correspond to the
analysis conducted by the school food
authority and if the menu, as offered,
over a school week, corresponds to the
nutrition standards set forth in
§210.10(b) and the appropriate calorie
and nutrient levels in §210.10(c) or
§210.10(i)(1), whichever is applicable.
(iv) For school food authorities
choosing the food-based menu planning
approaches provided in §210.10(k) or
§220.8(g) of this chapter or developed
under the procedures in §210.10(1) or
§220.8(h) of this chapter, the State
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agency must determine if the nutrition
standards in §§210.10 and 220.8 of this
chapter are met. The State agency
shall conduct a nutrient analysis in ac-
cordance with the procedures in
§210.10(i) or §220.8(e) of this chapter, as
appropriate, except that the State
agency may:

(A) Use the nutrient analysis of any
school or school food authority that of-
fers lunches or breakfasts using the
food-based menu planning approaches
provided in §§210.10(k) and 220.8(g) of
this chapter and that conducts its own
nutrient analysis under the criteria for
such analysis established in §§210.10
and 220.8 of this chapter for the nutri-
ent standard and assisted nutrient
standard menu planning approaches; or

(B) Develop its own method for com-
pliance reviews, subject to USDA ap-
proval.

(v) If the menu for the school week
fails to comply with the nutrition
standards specified in §210.10(b) and/or
§220.8(a) and the appropriate nutrient
levels in either §210.10(c), §210.10(d), or
§210.10(i)(1) whichever is applicable,
and/or §220.8(b), §220.8(c) or §220.8(e)(1)
of this chapter, whichever is applica-
ble, the school food authority shall de-
velop, with the assistance and concur-
rence of the State agency, a corrective
action plan designed to rectify those
deficiencies. The State agency shall
monitor the school food authority’s
execution of the plan to ensure that
the terms of the corrective action plan
are met.

(vi) For school food authorities fol-
lowing an alternate approach as pro-
vided under §210.10(1) or §220.8(h) of
this chapter that does not allow for use
of the monitoring procedures in para-
graphs (a)(1)(ii) or (a)(1)(iii) of this sec-
tion, the State agency shall monitor
compliance following the procedures
developed in accordance with §210.10(1)
or §220.8(h) of this chapter, whichever
is appropriate.

(vii) If a school food authority fails
to meet the terms of the corrective ac-
tion plan, the State agency shall deter-
mine if the school food authority is
working in good faith towards compli-
ance and, if so, may renegotiate the
corrective action plan, if warranted.
However, if the school food authority
has not been acting in good faith to
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meet the terms of the corrective action
plan and refuses to renegotiate the
plan, the State agency shall determine
if a disallowance of reimbursement
funds as authorized under paragraph (c)
of this section is warranted.

(2) Assurance of compliance for fi-
nances. Each State agency shall ensure
that school food authorities comply
with the requirements to account for
all revenues and expenditures of their
nonprofit school food service. School
food authorities shall meet the require-
ments for the allowability of nonprofit
school food service expenditures in ac-
cordance with this part and, 7 CFR part
3015 and 7 CFR part 3016, or 7 CFR part
3019, as applicable. All costs resulting
from contracts that do not meet the re-
quirements of this part are unallowable
nonprofit school food service account
expenses. When the school food author-
ity fails to incorporate State agency
required changes to solicitation or con-
tract documents, all costs resulting
from the subsequent contract award
are unallowable charges to the non-
profit school food service account. The
State agency shall ensure compliance
with the requirements to limit net
cash resources and shall provide for ap-
proval of net cash resources in excess
of three months’ average expenditures.
Each State agency shall monitor,
through review or audit or by other
means, the net cash resources of the
nonprofit school food service in each
school food authority participating in
the Program. In the event that net
cash resources exceed 3 months’ aver-
age expenditures for the school food
authority’s nonprofit school food serv-
ice or such other amount as may be ap-
proved in accordance with this para-
graph, the State agency may require
the school food authority to reduce the
price children are charged for lunches,
improve food quality or take other ac-
tion designed to improve the nonprofit
school food service. In the absence of
any such action, the State agency shall
make adjustments in the rate of reim-
bursement under the Program.

(3) Improved management practices.
The State agency shall work with the
school food authority toward improv-
ing the school food authority’s man-
agement practices where the State
agency has found poor food service
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management practices leading to de-
creasing or low child participation and/
or poor child acceptance of the Pro-
gram or of foods served. If a substan-
tial number of children who routinely
and over a period of time do not favor-
ably accept a particular item that is
offered; return foods; or choose less
than all food items/components or
foods and menu items, as authorized
under §210.10, poor acceptance of cer-
tain menus may be indicated.

(4) Program compliance. Each State
agency shall require that school food
authorities comply with the applicable
provisions of this part. The State agen-
cy shall ensure compliance through au-
dits, administrative reviews, technical
assistance, training guidance materials
or by other means.

(5) Investigations. Each State agency
shall promptly investigate complaints
received or irregularities noted in con-
nection with the operation of the Pro-
gram, and shall take appropriate ac-
tion to correct any irregularities.
State agencies shall maintain on file,
evidence of such investigations and ac-
tions. FNS and OIG may make reviews
or investigations at the request of the
State agency or where FNS or OIG de-
termines reviews or investigations are
appropriate.

(6) Food service management companies.
Each State agency shall annually re-
view each contract (including all sup-
porting documentation) between any
school food authority and food service
management company to ensure com-
pliance with all the provisions and
standards set forth in this part before
execution of the contract by either
party. When the State agency develops
a prototype contract for use by the
school food authority that meets the
provisions and standards set forth in
this part, this annual review may be
limited to changes made to that con-
tract. Each State agency shall review
each contract amendment between a
school food authority and food service
management company to ensure com-
pliance with all the provisions and
standards set forth in this part before
execution of the amended contract by
either party. The State agency may es-
tablish due dates for submission of the
contract or contract amendment docu-
ments. Each State agency shall per-
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form an on-site review of each school
food authority contracting with a food
service management company, at least
once during each b5-year period. The
State agency is encouraged to conduct
such a review when performing reviews
in accordance with §210.18. Such re-
views shall include an assessment of
the school food authority’s compliance
with §210.16 of this part. The State
agency may require that all food serv-
ice management companies that wish
to contract for food service with any
school food authority in the State reg-
ister with the State agency. State
agencies shall provide assistance upon
request of a school food authority to
assure compliance with Program re-
quirements.

(b) Donated food distribution informa-
tion. Information on schools eligible to
receive donated foods available under
section 6 of the National School Lunch
Act (42 U.S.C. 1755) shall be prepared
each year by the State agency with ac-
companying information on the aver-
age daily number of lunches to be
served in such schools. This informa-
tion shall be prepared as early as prac-
ticable each school year and forwarded
no later than September 1 to the Dis-
tributing agency. The State agency
shall be responsible for promptly revis-
ing the information to reflect additions
or deletions of eligible schools, and for
providing such adjustments in partici-
pation as are determined necessary by
the State agency. Schools shall be con-
sulted by the Distributing agency with
respect to the needs of such schools re-
lating to the manner of selection and
distribution of commodity assistance.

(c) Fiscal action. State agencies are
responsible for ensuring Program in-
tegrity at the school food authority
level. State agencies shall take fiscal
action against school food authorities
for Claims for Reimbursement that are
not properly payable under this part
including, if warranted, the disallow-
ance of funds for failure to take correc-
tive action in accordance with para-
graph (a)(1) of this section. In taking
fiscal action, State agencies shall use
their own procedures within the con-
straints of this part and shall maintain
all records pertaining to action taken
under this section. The State agency
may refer to FNS for assistance in
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making a claims determination under
this part.

(1) Definition. Fiscal action includes,
but is not limited to, the recovery of
overpayment through direct assess-
ment or offset of future claims, dis-
allowance of overclaims as reflected in
unpaid Claims for Reimbursement, sub-
mission of a revised Claim for Reim-
bursement, and correction of records to
ensure that unfiled Claims for Reim-
bursement are corrected when filed.
Fiscal action also includes disallow-
ance of funds for failure to take correc-
tive action in accordance with para-
graph (a)(1) of this section.

(2) General principles. When taking
fiscal action, State agencies shall con-
sider the following:

(i) The State agency shall identify
the school food authority’s correct en-
titlement and take fiscal action when
any school food authority claims or re-
ceives more Federal funds than earned
under §210.7 of this part. In order to
take fiscal action, the State agency
shall identify accurate counts of reim-
bursable lunches through available
data, if possible. In the absence of reli-
able data, the State agency shall re-
construct the lunch accounts in ac-
cordance with procedures established
by FNS. Such procedures will be based
on the best available information in-
cluding, participation factors for the
review period, data from similar
schools in the school food authority,
etc.

(ii) Unless otherwise specified under
§210.18(m) of this part, fiscal action
shall be extended back to the beginning
of the school year or that point in time
during the current school year when
the infraction first occurred, as appli-
cable. Based on the severity and lon-
gevity of the problem, the State agen-
cy may extend fiscal action back to
previous school years, as applicable.
The State agency shall ensure that any
Claim for Reimbursement, filed subse-
quent to the reviews conducted under
§210.18 and prior to the implementation
of corrective action, is limited to
lunches eligible for reimbursement
under this part.

(iii) In taking fiscal action, State
agencies shall assume that children de-
termined by the reviewer to be incor-
rectly approved for free and reduced
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price lunches participated at the same
rate as correctly approved children in
the corresponding lunch category.

(3) Failure to collect. If a State agency
fails to disallow a claim or recover an
overpayment from a school food au-
thority, as described in this section,
FNS will notify the State agency that
a claim may be assessed against the
State agency. In all such cases, the
State agency shall have full oppor-
tunity to submit evidence concerning
overpayment. If after considering all
available information, FNS determines
that a claim is warranted, FNS will as-
sess a claim in the amount of such
overpayment against the State agency.
If the State agency fails to pay any
such demand for funds promptly, FNS
will reduce the State agency’s Letter
of Credit by the sum due in accordance
with FNS’ existing offset procedures
for Letter of Credit. In such event, the
State agency shall provide the funds
necessary to maintain Program oper-
ations at the level of earnings from a
source other than the Program.

(4) Interest charge. If an agreement
cannot be reached with the State agen-
cy for payment of its debts or for offset
of debts on its current Letter of Credit,
interest will be charged against the
State agency from the date the demand
leter was sent, at the rate established
by the Secretary of Treasury.

(6) Use of recovered payment. The
amounts recovered by the State agency
from school food authorities may be
utilized during the fiscal year for
which the funds were initially avail-
able, first, to make payments to school
food authorities for the purposes of the
Program; and second, to repay any
State funds expended in the reimburse-
ment of claims under the Program and
not otherwise repaid. Any amounts re-
covered which are not so utilized shall
be returned to FNS in accordance with
the requirements of this part.

(6) Exceptions. The State agency need
not disallow payment or collect an
overpayment arising out of the situa-
tions described in paragraphs (c)(6) (i)
and (ii) of this section; provided that
the school food authority corrects the
problem(s) to the satisfaction of the
State agency:

(i) When any review or audit reveals
that a school food authority is failing
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to meet the quantities for each meal
element (food item/component, menu
item or other items, as applicable) as
required under §210.10.

(ii) When any review or audit reveals
that a school food authority is approv-
ing applications which indicate that
the households’ incomes are within the
Income Eligibility Guidelines issued by
the Department or the applications
contain food stamp or TANF case num-
bers or FDPIR case numbers or other
FDPIR identifiers but the applications
are missing the information specified
in paragraph (1)(ii) of the definition of
Documentation in §245.2 of this chapter;
or

(iii) when any review or audit reveals
that a school food authority’s failure
to meet the nutrition standards of
§210.10 is unintentional and the school
food authority is meeting the require-
ments of a corrective plan developed
and agreed to under paragraph
(a)(1)(iii) of this section.

(7 Claims adjustment. FNS will have
the authority to determine the amount
of, to settle, and to adjust any claim
arising under the Program, and to com-
promise or deny such claim or any part
thereof. FNS will also have the author-
ity to waive such claims if FNS deter-
mines that to do so would serve the
purposes of the Program. This provi-
sion shall not diminish the authority
of the Attorney General of the United
States under section 516 of title 28, U.S.
Code, to conduct litigation on behalf of
the United States.

(d) Management evaluations. KEach
State agency shall provide FNS with
full opportunity to conduct manage-
ment evaluations of all State agency
Program operations and shall provide
OIG with full opportunity to conduct
audits of all State agency Program op-
erations. Each State agency shall
make available its records, including
records of the receipt and disbursement
of funds under the Program and records
of any claim compromised in accord-
ance with this paragraph, upon a rea-
sonable request by FNS, OIG, or the
Comptroller General of the TUnited
States. FNS and OIG retain the right
to visit schools and OIG also has the
right to make audits of the records and
operations of any school. In conducting
management evaluations, reviews, or
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audits in a fiscal year, the State agen-
cy, FNS, or OIG may disregard an over-
payment if the overpayment does not
exceed $600. A State agency may estab-
lish, through State law, regulation or
procedure, an alternate disregard
threshold that does not exceed $600.
This disregard may be made once per
each management evaluation, review,
or audit per Program within a fiscal
year. However, no overpayment is to be
disregarded where there is substantial
evidence of violations of criminal law
or civil fraud statutes.

(e) Additional requirements. Nothing
contained in this part shall prevent a
State agency from imposing additional
requirements for participation in the
Program which are not inconsistent
with the provisions of this part.

(f) Cooperation with the Child and
Adult Care Food Program. On an annual
basis, the State agency shall provide
the State agency which administers
the Child and Adult Care Food Pro-
gram with a list of all elementary
schools in the State participating in
the National School Lunch Program in
which 50 percent or more of enrolled
children have been determined eligible
for free or reduced price meals as of the
last operating day of the previous Oc-
tober, or other month specified by the
State agency. The first list shall be
provided by March 15, 1997; subsequent
lists shall be provided by February 1 of
each year or, if data is based on a
month other than October, within 90
calendar days following the end of the
month designated by the State agency.
The State agency may provide updated
free and reduced price enrollment data
on individual schools to the State
agency which administers the Child
and Adult Care Food Program only
when unusual circumstances render the
initial data obsolete. In addition, the
State agency shall provide the current
list, upon request, to sponsoring orga-
nizations of day care homes partici-
pating in the Child and Adult Care
Food Program.

[563 FR 29147, Aug. 2, 1988]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §210.19, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.
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