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(vi) Erroneous entries on accounting 
records or reports; and 

(vii) Deliberate failure to provide 
physical security and control proce-
dures for accountable officers, if such 
failure is determined to be the proxi-
mate cause for a loss of Government 
funds. 

(c) Department or USDA means the 
United States Department of Agri-
culture. 

(d) Disposable salary (pay) means any 
pay due an employee which remains 
after required deductions for Federal, 
State and local income taxes; Social 
Security taxes, including Medicare 
taxes; Federal retirement programs; 
premiums for life and health insurance 
benefits; and such other deductions as 
may be required by law to be withheld. 

(e) Employee means a current em-
ployee of an agency, including a cur-
rent member of the Armed Forces or a 
Reserve of the Armed Forces. 

(f) FCIC Official means the Manager, 
or the Manager’s designee. 

(g) Hearing Officer means an Adminis-
trative Law Judge of the Department 
of Agriculture or another person not 
under the control of the USDA, des-
ignated by the FCIC Official to review 
the determination of the alleged debt. 

(h) Salary Offset means a deduction of 
a debt due the U.S. by deduction from 
the disposable salary of an employee 
without the employee’s consent. 

(i) Waiver means the cancellation, re-
mission, forgiveness, or non-recovery 
of a debt owed by an employee as per-
mitted or required by 5 U.S.C. 5584, 10 
U.S.C. 2774, 32 U.S.C. 716, 5 U.S.C. 
8346(b), or any other law. 

[53 FR 3, Jan. 4, 1988] 

§ 400.129 Salary offset. 
(a) Debt collection by salary offset is 

feasible if: the cost to the Government 
of collection by salary offset does not 
exceed the amount of the debt; there 
are no legal restrictions to the debt, 
such as the debtor being under the ju-
risdiction of a bankruptcy court or the 
expiration of a statute of limitations; 
or, other such legal restrictions. The 
Debt Collection Act permits collec-
tions of debts by offset for claims that 
have not been outstanding for more 
than 10 years. 

(b) The salary offset provisions con-
tained herein provide procedures which 
must be followed before FCIC may re-
quest another Federal agency to offset 
any amount from the debtor’s salary. 
Decisions made under the provisions of 
this section are not appealable under 
the provisions of the Appeal Regula-
tions in part 400, subpart J of this title. 

(c) These regulations will not apply 
to any case where collection of a debt 
by salary offset is explicitly provided 
for by another statue as noted by the 
Comptroller General in 64 Comp. Gen. 
142 (1984), including 5 U.S.C. 5512(a), 5 
U.S.C. 5513, 5 U.S.C. 5522(a) (1), 5 U.S.C. 
5705 (1) and (2), and 5 U.S.C. 5724(f). 

(d) Salary offset may be used by FCIC 
to collect debts which arise from delin-
quent FCIC premium payments or de-
linquent repayment plans and other 
debts arising from, but not limited to, 
such sources as program theft, embez-
zlement, fraud, salary overpayments, 
underwithholding of any amounts due 
and payable for life and health insur-
ance, advance travel payments, over-
paid indemnities, and any amount 
owed by present or former employees 
from loss of federal funds through neg-
ligence and other matters. The debt 
does not have to be reduced to judg-
ment and does not have to be covered 
by a security instrument. 

(e) FCIC may use salary offset 
against one of its employees who is in-
debted to another agency if requested 
to do so by that agency. Salary offset 
will not be initiated until after other 
servicing options available to the re-
questing agency have been utilized, and 
due process has been afforded to the 
FCIC employee. When salary offset is 
utilized, payment for the debt will be 
deducted from the employee’s salary 
and sent directly to the creditor agen-
cy. Not more than fifteen percent (15%) 
of the employee’s disposable salary can 
be offset in any one pay period, unless 
the employee agrees in writing to the 
deduction of a larger amount. 

(f) When FCIC is owed a debt by an 
employee of another agency, the other 
agency shall not initiate the requested 
offset until FCIC provides the agency 
with a written certification that the 
debtor owes FCIC a debt (including the 
amount and basis of the debt and the 
due date of the payment), and that 
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FCIC has complied with Department 
regulations. If a repayment schedule is 
elected by the employee, interest will 
be charged in accordance with Depart-
mental Regulation 2520–1, Interest 
Rate on Delinquent Debts; USDA Debt 
Collection Regulations in 7 CFR part 3; 
and 4 CFR 102.13. 

(g) For the purposes of this section, 
the Manager, FCIC, or the Manager’s 
designee, is delegated authority to: 

(1) Certify to the debtor’s employing 
agency that the debt exists and the 
amount of the debt or delinquent bal-
ance; 

(2) Certify that, with respect to debt 
collection, the procedures and regula-
tions of FCIC and the Department have 
been complied with; and 

(3) Request that salary offset be initi-
ated by the debtor’s employing agency. 

[53 FR 3, Jan. 4, 1988] 

§ 400.130 Notice requirements before 
offset. 

Salary offset will not be made unless 
the employee receives 30 calendar days 
written notice. The notice of intent to 
offset salary (notice of intent) will 
state: 

(a) That FCIC has reviewed the 
records relating to the debt and has de-
termined that the debt is owed, and has 
verified the amount of the debt, and 
the facts giving rise to the debt; 

(b) That FCIC intends to deduct an 
amount not to exceed 15% of the em-
ployees current disposable salary until 
the debt and all accumulated interest 
are paid in full; 

(c) The amount, frequency, approxi-
mate beginning date, and duration of 
the intended deductions; 

(d) An explanation of the require-
ments concerning interest, penalties, 
and administrative costs, including a 
statement that these assessments will 
be made unless waived in accordance 
with 31 U.S.C. 3717 and 7 CFR 3.34; 

(e) That FCIC’s records concerning 
the debt are available to the employee 
for inspection and that the employee 
may request a copy of such records; 

(f) That the employee has a right to 
voluntarily enter into a written agree-
ment with FCIC for a repayment sched-
ule with FCIC, which may be different 
from that proposed by FCIC, if the 

terms of the repayment agreement are 
agreed to by FCIC; 

(g) That the employee has the right 
to a hearing conducted by an Adminis-
trative Law Judge of USDA, or a hear-
ing official not under the control of 
USDA, concerning the determination 
of the debt, the amount of the debt, or 
the percentage of disposable salary to 
be deducted each pay period, if the pe-
tition for a hearing is filed by the em-
ployee as prescribed by FCIC; 

(h) The method and time period al-
lowable for a petition for a hearing; 

(i) That the timely filing of a hearing 
petition will stay the offset collection 
proceedings; 

(j) That a final decision on the hear-
ing will be issued at the earliest prac-
tical date, but not later than 60 cal-
endar days after the filing of the peti-
tion, unless the employee requests, and 
the hearing officer grants, a delay in 
the proceedings; 

(k) That any knowingly false or friv-
olous statement, representation, or 
evidence may subject the employee to: 

(1) Disciplinary procedures appro-
priate under 5 U.S.C. Chapter 75, 5 CFR 
part 752, or any other applicable Stat-
utes or regulations; 

(2) Penalties under the False Claims 
Act, 31 U.S.C. 3729–3731, or any other 
applicable statutory authority: or 

(3) Criminal penalties under 18 U.S.C. 
286, 287, 1001, and 1002, or any other ap-
plicable statutory authority; 

(l) Any other rights or remedies 
available to the employee under any 
statute or regulations governing the 
program for which collection is being 
made; 

(m) That the employee may request 
waiver of salary overpayment under 
applicable statutory authority (5 
U.S.C. 5584, 10 U.S.C. 2774, 32 U.S.C 716, 
or 5 U.S.C 8346(b)), or may request 
waiver in the case of general debts and 
if waiver is available under any statu-
tory provision pertaining to the par-
ticular debt being collected. The em-
ployee may question the amount or va-
lidity of the salary overpayment or 
general debt by submitting a claim to 
the Comptroller General in accordance 
with General Accounting Officer proce-
dure. 

(n) That amounts paid on or deducted 
for the debt which are later waived or 
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