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target participation rates. The Agency 
may also use funds that are not re-
served and allocated for socially dis-
advantaged groups to make or guar-
antee loans to members of socially dis-
advantaged groups. 

(b) FO and CL, loans based on ethnicity 
or race. The FO and CL, loan target 
participation rate based on ethnicity 
or race in each: 

(1) State is equal to the percent of 
the total rural population in the State 
who are members of such socially dis-
advantaged groups. 

(2) County is equal to the percent of 
rural population in the county who are 
members of such socially disadvan-
taged groups. 

(c) OL loans based on ethnicity or race. 
The OL loan target participation rate 
based on ethnicity or race in each: 

(1) State is equal to the percent of 
the total number of farmers in the 
State who are members of such socially 
disadvantaged groups. 

(2) County is equal to the percent of 
the total number of farmers in the 
county who are members of socially 
disadvantaged ethnic groups. 

(d) Women farmers. (1) The target par-
ticipation rate for women farmers in 
each: 

(i) State is equal to the percent of 
farmers in the State who are women. 

(ii) County is equal to the percent of 
farmers in the county who are women. 

(2) In developing target participation 
rates for women, the Agency will con-
sider the number of women who are 
current farmers and potential farmers. 

[72 FR 63285, Nov. 8, 2007, as amended at 75 
FR 54013, Sept. 3, 2010] 

§ 761.209 Loan funds for beginning 
farmers. 

Each fiscal year, the Agency reserves 
a portion of direct and guaranteed FO 
and OL loan funds for beginning farm-
ers in accordance with section 346(b)(2) 
of the Act. 

§ 761.210 CL funds. 
(a) The following applicants and con-

servation projects will receive priority 
for CL funding: 

(1) Beginning farmer or socially dis-
advantaged farmer, 

(2) An applicant who will use the loan 
funds to convert to a sustainable or or-

ganic agriculture production system as 
evidenced by one of the following: 

(i) A conservation plan that states 
the applicant is moving toward a sus-
tainable or organic production system, 
or 

(ii) An organic plan, approved by a 
certified agent and the State organic 
certification program, or 

(iii) A grant awarded by the Sustain-
able Agriculture Research and Edu-
cation (SARE) program of the National 
Institute of Food and Agriculture, 
USDA. 

(3) An applicant who will use the loan 
funds to build conservation structures 
or establish conservation practices to 
comply with 16 U.S.C. 3812 (section 1212 
of the Food Security Act of 1985) for 
highly erodible land. 

(b) [Reserved] 

[75 FR 54013, Sept. 3, 2010] 

§ 761.211 Transfer of funds. 
If sufficient unsubsidized guaranteed 

OL funds are available, then beginning 
on: 

(a) August 1 of each fiscal year, the 
Agency will use available unsubsidized 
guaranteed OL loan funds to make ap-
proved direct FO loans to beginning 
farmers and socially disadvantaged 
farmers under the Downpayment loan 
program; and 

(b) September 1 of each fiscal year 
the Agency will use available unsub-
sidized guaranteed OL loan funds to 
make approved direct FO loans to be-
ginning farmers. 

[72 FR 63285, Nov. 8, 2007, as amended at 73 
FR 74345, Dec. 8, 2008. Redesignated at 75 FR 
54013, Sept. 3, 2010] 

PART 762—GUARANTEED FARM 
LOANS 

Sec. 
762.1–762.100 [Reserved] 
762.101 Introduction. 
762.102 Abbreviations and definitions. 
762.103 Full faith and credit. 
762.104 Appeals. 
762.105 Eligibility and substitution of lend-

ers. 
762.106 Preferred and certified lender pro-

grams. 
762.107–762.109 [Reserved] 
762.110 Loan application. 
762.111–762.119 [Reserved] 
762.120 Applicant eligibility. 
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762.121 Loan purposes. 
762.122 Loan limitations. 
762.123 Insurance and farm inspection re-

quirements. 
762.124 Interest rates, terms, charges, and 

fees. 
762.125 Financial feasibility. 
762.126 Security requirements. 
762.127 Appraisal requirements. 
762.128 Environmental and special laws. 
762.129 Percent of guarantee and maximum 

loss. 
762.130 Loan approval and issuing the guar-

antee. 
762.131–762.139 [Reserved] 
762.140 General servicing responsibilities. 
762.141 Reporting requirements. 
762.142 Servicing related to collateral. 
762.143 Servicing distressed accounts. 
762.144 Repurchase of guaranteed portion 

from a secondary market holder. 
762.145 Restructuring guaranteed loans. 
762.146 Other servicing procedures. 
762.147 Servicing shared appreciation agree-

ments. 
762.148 Bankruptcy. 
762.149 Liquidation. 
762.150 Interest assistance program. 
762.151–762.158 [Reserved] 
762.159 Pledging of guarantee. 
762.160 Assignment of guarantee. 

AUTHORITY: 5 U.S.C. 301, 7 U.S.C. 1989. 

SOURCE: 64 FR 7378, Feb. 12, 1999, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 762 appear at 72 FR 63297, Nov. 8, 2007. 

§§ 762.1–762.100 [Reserved] 

§ 762.101 Introduction. 
(a) Scope. This subpart contains regu-

lations governing Operating loans, 
Farm Ownership loans, and Conserva-
tion loans guaranteed by the Agency. 
This subpart applies to lenders, hold-
ers, borrowers, Agency personnel, and 
other parties involved in making, guar-
anteeing, holding, servicing, or liqui-
dating such loans. 

(b) Lender list. The Agency maintains 
a current list of lenders who express a 
desire to participate in the guaranteed 
loan program. This list is made avail-
able to farmers upon request. 

(c) Lender classification. Lenders who 
participate in the Agency guaranteed 
loan program will be classified into one 
of the following categories: 

(1) Standard Eligible Lender under 
§ 762.105; 

(2) Certified Lender, or 
(3) Preferred Lender under § 762.106. 

(d) Type of guarantee. Guarantees are 
available for both a loan note or a line 
of credit. A loan note is used for a loan 
of fixed amount and term. A line of 
credit has a fixed term, but no fixed 
amount. The principal amount out-
standing at any time, however, may 
not exceed the line of credit ceiling 
contained in the contract. Both guar-
antees are evidenced by the same loan 
guarantee form. 

(e) Termination of loan guarantee. The 
loan guarantee will automatically ter-
minate as follows: 

(1) Upon full payment of the guaran-
teed loan. A zero balance within the pe-
riod authorized for advances on a line 
of credit will not terminate the guar-
antee; 

(2) Upon payment of a final loss 
claim; or 

(3) Upon written notice from the 
lender to the Agency that a guarantee 
is no longer desired provided the lender 
holds all of the guaranteed portion of 
the loan. The loan guarantee will be re-
turned to the Agency office for can-
cellation within 30 days of the date of 
the notice by the lender. 

[64 FR 7378, Feb. 12, 1999, as amended at 72 
FR 63297, Nov. 8, 2007; 75 FR 54013, Sept. 3, 
2010] 

§ 762.102 Abbreviations and defini-
tions. 

Abbreviations and definitions for 
terms used in this part are provided in 
§ 761.2 of this chapter. 

[72 FR 63297, Nov. 8, 2007] 

§ 762.103 Full faith and credit. 

(a) Fraud and misrepresentation. The 
loan guarantee constitutes an obliga-
tion supported by the full faith and 
credit of the United States. The Agen-
cy may contest the guarantee only in 
cases of fraud or misrepresentation by 
a lender or holder, in which: 

(1) The lender or holder had actual 
knowledge of the fraud or misrepresen-
tation at the time it became the lender 
or holder, or 

(2) The lender or holder participated 
in or condoned the fraud or misrepre-
sentation. 

(b) Lender violations. The loan guar-
antee cannot be enforced by the lender, 
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regardless of when the Agency dis-
covers the violation, to the extent that 
the loss is a result of: 

(1) Violation of usury laws; 
(2) Negligent servicing; 
(3) Failure to obtain the required se-

curity; or, 
(4) Failure to use loan funds for pur-

poses specifically approved by the 
Agency. 

(c) Enforcement by holder. The guar-
antee and right to require purchase 
will be directly enforceable by the 
holder even if: 

(1) The loan guarantee is contestable 
based on the lender’s fraud or misrepre-
sentation; or 

(2) The loan note guarantee is unen-
forceable by the lender based on a lend-
er violation. 

§ 762.104 Appeals. 
(a) A decision made by the lender ad-

verse to the borrower is not a decision 
by the Agency, whether or not con-
curred in by the Agency, and may not 
be appealed. 

(b) The lender or Agency may request 
updated information from the borrower 
to implement an appeal decision. 

(c) Appeals will be handled in accord-
ance with parts 11 and 780 of this title. 

[64 FR 7378, Feb. 12, 1999, as amended at 72 
FR 63297, Nov. 8, 2007] 

§ 762.105 Eligibility and substitution of 
lenders. 

(a) General. To participate in FSA 
guaranteed farm loan programs, a lend-
er must meet the eligibility criteria in 
this part. The standard eligible lender 
must demonstrate eligibility and pro-
vide such evidence as the Agency may 
request. 

(b) Standard eligible lender eligibility 
criteria. (1) A lender must have experi-
ence in making and servicing agricul-
tural loans and have the capability to 
make and service the loan for which a 
guarantee is requested; 

(2) The lenders must not have losses 
or deficiencies in processing and serv-
icing guaranteed loans above a level 
which would indicate an inability to 
properly process and service a guaran-
teed agricultural loan. 

(3) A lender must be subject to credit 
examination and supervision by an ac-

ceptable State or Federal regulatory 
agency; 

(4) The lender must maintain an of-
fice near enough to the collateral’s lo-
cation so it can properly and effi-
ciently discharge its loan making and 
loan servicing responsibilities or use 
Agency approved agents, correspond-
ents, branches, or other institutions or 
persons to provide expertise to assist in 
carrying out its responsibilities. The 
lender must be a local lender unless it: 

(i) Normally makes loans in the re-
gion or geographic location in which 
the applicant’s operation being fi-
nanced is located, or 

(ii) Demonstrates specific expertise 
in making and servicing loans for the 
proposed operation. 

(5) The lender, its officers, or agents 
must not be debarred or suspended 
from participation in Government con-
tracts or programs or be delinquent on 
a Government debt. 

(c) Substitution of lenders. A new eligi-
ble lender may be substituted for the 
original lender, upon the original lend-
er’s concurrence, under the following 
conditions: 

(1) The Agency approves of the sub-
stitution in writing by executing a 
modification of the guarantee to iden-
tify the new lender, the amount of debt 
at the time of the substitution and any 
new loan terms if applicable. 

(2) The new lender agrees in writing 
to: 

(i) Assume all servicing and other re-
sponsibilities of the original lender and 
to acquire the unguaranteed portion of 
the loan; 

(ii) Execute a lender’s agreement if 
one is not in effect; 

(iii) [Reserved] 
(iv) Give any holder written notice of 

the substitution. If the rate and terms 
are changed, written concurrence from 
the holder is required. 

(3) The original lender will: 
(i) Assign their promissory note, lien 

instruments, loan agreements, and 
other documents to the new lender. 

(ii) If the loan is subject to an exist-
ing interest assistance agreement, sub-
mit a request for subsidy for the par-
tial year that it has owned the loan. 

(d) Lender name or ownership changes. 
(1) When a lender begins doing business 
under a new name or undergoes an 
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ownership change the lender will notify 
the Agency. 

(2) The lender’s CLP or PLP status is 
subject to reconsideration when owner-
ship changes. 

(3) The lender will execute a new 
lender’s agreement when ownership 
changes. 

[64 FR 7378, Feb. 12, 1999, as amended at 66 
FR 7567, Jan. 24, 2001] 

§ 762.106 Preferred and certified lend-
er programs. 

(a) General. (1) Lenders who desire 
PLP or CLP status must prepare a 
written request addressing: 

(i) The States in which they desire to 
receive PLP or CLP status and their 
branch offices which they desire to be 
considered by the Agency for approval; 
and 

(ii) Each item of the eligibility cri-
teria for PLP or CLP approval in this 
section, as appropriate. 

(2) The lender may include any addi-
tional supporting evidence or other in-
formation the lender believes would be 
helpful to the Agency in making its de-
termination. 

(3) The lender must send its request 
to the Agency State office for the 
State in which the lender’s head-
quarters is located. 

(4) The lender must provide any addi-
tional information requested by the 
Agency to process a PLP or CLP re-
quest if the lender continues with the 
approval process. 

(b) CLP criteria. The lender must 
meet the following requirements to ob-
tain CLP status: 

(1) Qualify as a standard eligible 
lender under § 762.105; 

(2) Have a lender loss rate not in ex-
cess of the maximum CLP loss rate es-
tablished by the Agency and published 
periodically in a FEDERAL REGISTER 
Notice. The Agency may waive the loss 
rate criteria for those lenders whose 
loss rate was substantially affected by 
a disaster as defined in part 1945, sub-
part A, of this title. 

(3) Have proven an ability to process 
and service Agency guaranteed loans 
by showing that the lender: 

(i) Submitted substantially complete 
and correct guaranteed loan applica-
tions; and 

(ii) Serviced all guaranteed loans ac-
cording to Agency regulations; 

(4) Have made the minimum number 
of guaranteed OL, FO, CL, or SW loans 
established by the Agency and pub-
lished periodically in a FEDERAL REG-
ISTER Notice. 

(5) Not be under any regulatory en-
forcement action such as a cease and 
desist order, written agreement, or an 
appointment of conservator or re-
ceiver, based upon financial condition; 

(6) Designate a qualified person or 
persons to process and service Agency 
guaranteed loans for each of the lender 
offices which will process CLP loans. 
To be qualified, the person must meet 
the following conditions: 

(i) Have attended Agency sponsored 
training in the past 12 months or will 
attend training in the next 12 months; 
and 

(ii) Agree to attend Agency sponsored 
training each year; 

(7) Use forms acceptable to the Agen-
cy for processing, analyzing, securing, 
and servicing Agency guaranteed loans 
and lines of credit; 

(c) PLP criteria. The lender must 
meet the following requirements to ob-
tain PLP status: 

(1) Meet the CLP eligibility criteria 
under this section. 

(2) Have a credit management sys-
tem, satisfactory to the Agency, based 
on the following: 

(i) The lender’s written credit poli-
cies and underwriting standards; 

(ii) Loan documentation require-
ments; 

(iii) Exceptions to policies; 
(iv) Analysis of new loan requests; 
(v) Credit file management; 
(vi) Loan funds and collateral man-

agement system; 
(vii) Portfolio management; 
(viii) Loan reviews; 
(ix) Internal credit review process; 
(x) Loan monitoring system; and 
(xi) The board of director’s respon-

sibilities. 
(3) Have made the minimum number 

of guaranteed OL, FO, CL, or SW loans 
established by the Agency and pub-
lished periodically in a FEDERAL REG-
ISTER Notice. 

(4) Have a lender loss rate not in ex-
cess of the rate of the maximum PLP 
loss rate established by the Agency and 
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published periodically in a FEDERAL 
REGISTER Notice. The Agency may 
waive the loss rate criteria for those 
lenders whose loss rate was substan-
tially affected by a disaster as defined 
in part 1945, subpart A, of this title. 

(5) Show a consistent practice of sub-
mitting applications for guaranteed 
loans containing accurate information 
supporting a sound loan proposal. 

(6) Show a consistent practice of 
processing Agency guaranteed loans 
without recurring major or minor defi-
ciencies. 

(7) Demonstrate a consistent, above 
average ability to service guaranteed 
loans based on the following: 

(i) Borrower supervision and assist-
ance; 

(ii) Timely and effective servicing; 
and 

(iii) Communication with the Agen-
cy. 

(8) Designate a person or persons, ei-
ther by name, title, or position within 
the organization, to process and service 
PLP loans for the Agency. 

(d) CLP and PLP approval. (1) If a 
lender applying for CLP or PLP status 
is or has recently been involved in a 
merger or acquisition, all loans and 
losses attributed to both lenders will 
be considered in the eligibility calcula-
tions. 

(2) The Agency will determine which 
branches of the lender have the nec-
essary experience and ability to par-
ticipate in the CLP or PLP program 
based on the information submitted in 
the lender application and on Agency 
experience. 

(3) Lenders who meet the criteria will 
be granted CLP or PLP status for a pe-
riod not to exceed 5 years. 

(4) PLP status will be conditioned on 
the lender carrying out its credit man-
agement system as proposed in its re-
quest for PLP status and any addi-
tional loan making or servicing re-
quirements agreed to and documented 
the PLP lender’s agreement. If the 
PLP lender’s agreement does not speci-
fy any agreed upon process for a par-
ticular action, the PLP lender will act 
according to regulations governing 
CLP lenders. 

(e) Monitoring CLP and PLP lenders. 
CLP and PLP lenders will provide in-
formation and access to records upon 

Agency request to permit the Agency 
to audit the lender for compliance with 
these regulations. 

(f) Renewal of CLP or PLP status. (1) 
PLP or CLP status will expire within a 
period not to exceed 5 years from the 
date the lender’s agreement is exe-
cuted, unless a new lender’s Agreement 
is executed. 

(2) Renewal of PLP or CLP status is 
not automatic. A lender must submit a 
written request for renewal of a lend-
er’s agreement with PLP or CLP status 
which includes information: 

(i) Updating the material submitted 
in the initial application; and, 

(ii) Addressing any new criteria es-
tablished by the Agency since the ini-
tial application. 

(3) PLP or CLP status will be re-
newed if the applicable eligibility cri-
teria under this section are met, and 
no cause exists for denying renewal 
under paragraph (g) of this section. 

(g) Revocation of PLP or CLP status. 
(1) The Agency may revoke the lender’s 
PLP or CLP status at any time during 
the 5 year term for cause. 

(2) Any of the following instances 
constitute cause for revoking or not re-
newing PLP or CLP status: 

(i) Violation of the terms of the lend-
er’s agreement; 

(ii) Failure to maintain PLP or CLP 
eligibility criteria. The Agency may 
allow a PLP lender with a loss rate 
which exceeds the maximum PLP loss 
rate, to retain its PLP status for a two- 
year period, if: 

(A) The lender documents in writing 
why the excessive loss rate is beyond 
their control; 

(B) The lender provides a written 
plan that will reduce the loss rate to 
the PLP maximum rate within two 
years from the date of the plan, and 

(C) The Agency determines that ex-
ceeding the maximum PLP loss rate 
standard was beyond the control of the 
lender. Examples include, but are not 
limited to, a freeze with only local im-
pact, economic downturn in a local 
area, drop in local land values, indus-
tries moving into or out of an area, 
loss of access to a market, and biologi-
cal or chemical damage. 

(D) The Agency will revoke PLP sta-
tus if the maximum PLP loss rate is 
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not met at the end of the two-year pe-
riod, unless a second two year exten-
sion is granted under this subsection. 

(iii) Knowingly submitting false or 
misleading information to the Agency; 

(iv) Basing a request on information 
known to be false; 

(v) Deficiencies that indicate an in-
ability to process or service Agency 
guaranteed farm loan programs loans 
in accordance with this subpart; 

(vi) Failure to correct cited defi-
ciencies in loan documents upon notifi-
cation by the Agency; 

(vii) Failure to submit status reports 
in a timely manner; 

(viii) Failure to use forms, or follow 
credit management systems (for PLP 
lenders) accepted by the Agency; or 

(ix) Failure to comply with the reim-
bursement requirements of 
§ 762.144(c)(7) and (c)(8). 

(3) A lender which has lost PLP or 
CLP status must be reconsidered for 
eligibility to continue as a Standard 
Eligible Lender (for former PLP and 
CLP lenders), or as a CLP lender (for 
former PLP lenders) in submitting loan 
guarantee requests. They may reapply 
for CLP or PLP status when the prob-
lem causing them to lose their status 
has been resolved. 

[64 FR 7378, Feb. 12, 1999; 64 FR 38298, July 16, 
1999, as amended at 70 FR 56107, Sept. 26, 
2005; 71 FR 43957, Aug. 3, 2006; 75 FR 54013, 
Sept. 3, 2010] 

§§ 762.107–762.109 [Reserved] 

§ 762.110 Loan application. 
(a) Loans for $125,000 or less. All lend-

ers except PLP lenders will submit the 
following items: 

(1) A complete application for loans 
of $125,000 or less must, at least, consist 
of: 

(i) The application form; 
(ii) Loan narrative; 
(iii) Balance sheet; 
(iv) Cash flow budget, unless waived 

when conditions in paragraph (d) of 
this section are met; 

(v) Credit report; 
(vi) A plan for servicing the loan; 
(vii) For CL guarantees, a copy of the 

conservation plan; 
(viii) To request consideration for 

priority funding for CL guarantees, 
plans to transition to organic or sus-

tainable agriculture when the funds re-
quested will be used to facilitate the 
transition. 

(2) In addition to the minimum re-
quirements, the lender will perform at 
least the same level of evaluation and 
documentation for a guaranteed loan 
that the lender typically performs for 
non-guaranteed loans of a similar type 
and amount. 

(3) The $125,000 threshold includes 
any single loan, or package of loans 
submitted for consideration at any one 
time. A lender must not split a loan 
into two or more parts to meet the 
threshold thereby avoiding additional 
documentation. 

(4) The Agency may require lenders 
with a lender loss rate in excess of the 
rate for CLP lenders to assemble addi-
tional documentation from paragraph 
(b) of this section. 

(b) Loans over $125,000. A complete ap-
plication for loans over $125,000 will re-
quire items specified in paragraph (a) 
of this section, plus the following items 
unless waived when conditions in para-
graph (d) of this section are met: 

(1) Verification of income; 
(2) Verification of debts over $1,000; 
(3) Three years financial history; 
(4) Three years of production history 

(for standard eligible lenders only); 
(5) Proposed loan agreements; and, 
(6) If construction or development is 

planned, a copy of the plans, specifica-
tions, and development schedule. 

(c) Applications from PLP lenders. Not-
withstanding paragraphs (a) and (b) of 
this section, a complete application for 
PLP lenders will consist of at least: 

(1) An application form; 
(2) A loan narrative; 
(3) For CL guarantees, a copy of the 

conservation plan; 
(4) To request consideration for pri-

ority funding for CL guarantees, plans 
to transition to organic or sustainable 
agriculture when the funds requested 
will be used to facilitate the transition. 

(5) Any other items agreed to during 
the approval of the PLP lender’s status 
and contained in the PLP lender agree-
ment. 

(d) Streamlined CL guarantee. For CL 
guarantee applicants meeting all the 
following criteria, the cash flow budget 
requirement in this section will be 
waived: 
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(1) Be current on all payments to all 
creditors including the Agency (if cur-
rently an Agency borrower), 

(2) Debt to asset ratio is 40 percent or 
less, 

(3) Balance sheet indicates a net 
worth of 3 times the requested loan 
amount or greater, and 

(4) FICO credit score is at least 700. 
For entity applicants, the FICO credit 
score of the majority of the individual 
members of the entity must be at least 
700. 

(e) Submitting applications. (1) All 
lenders must compile and maintain in 
their files a complete application for 
each guaranteed loan. See paragraphs 
(a), (b), and (c) of this section. 

(2) The Agency will notify CLP lend-
ers which items to submit to the Agen-
cy. 

(3) PLP lenders will submit applica-
tions in accordance with their agree-
ment with the Agency for PLP status. 

(4) CLP and PLP lenders must certify 
that the required items, not submitted, 
are in their files. 

(5) The Agency may request addi-
tional information from any lender or 
review the lender’s loan file as needed 
to make eligibility and approval deci-
sions. 

(f) Incomplete applications. If the lend-
er does not provide the information 
needed to complete its application by 
the deadline established in an Agency 
request for the information, the appli-
cation will be considered withdrawn by 
the lender. 

(g) Conflict of interest. (1) When a 
lender submits the application for a 
guaranteed loan, the lender will inform 
the Agency in writing of any relation-
ship which may cause an actual or po-
tential conflict of interest. 

(2) Relationships include: 
(i) The lender or its officers, direc-

tors, principal stockholders (except 
stockholders in a Farm Credit System 
institution that have stock require-
ments to obtain a loan), or other prin-
cipal owners having a financial interest 
(other than lending relationships in the 
normal course of business) in the appli-
cant or borrower. 

(ii) The applicant or borrower, a rel-
ative of the applicant or borrower, any-
one residing in the household of the ap-
plicant or borrower, any officer, direc-

tor, stockholder or other owner of the 
applicant or borrower holds any stock 
or other evidence of ownership in the 
lender. 

(iii) The applicant or borrower, a rel-
ative of the applicant or borrower, or 
anyone residing in the household of the 
applicant or borrower is an Agency em-
ployee. 

(iv) The officers, directors, principal 
stockholders (except stockholders in a 
Farm Credit System institution that 
have stock requirements to obtain a 
loan), or other principal owners of the 
lender have substantial business deal-
ings (other than in the normal course 
of business) with the applicant or bor-
rower. 

(v) The lender or its officers, direc-
tors, principal stockholders, or other 
principal owners have substantial busi-
ness dealings with an Agency em-
ployee. 

(3) The lender must furnish addi-
tional information to the Agency upon 
request. 

(4) The Agency will not approve the 
application until the lender develops 
acceptable safeguards to control any 
actual or potential conflicts of inter-
est. 

(h) Market placement program. Except 
for CL guarantees, when the Agency 
determines that a direct applicant or 
borrower may qualify for guaranteed 
credit, the Agency may submit the ap-
plicant or borrower’s financial infor-
mation to one or more guaranteed 
lenders. If a lender indicates interest in 
providing financing to the applicant or 
borrower through the guaranteed loan 
program, the Agency will assist in 
completing the application for a guar-
antee. 

[64 FR 7378, Feb. 12, 1999, as amended at 68 
FR 7695, Feb. 18, 2003; 72 FR 63297, Nov. 8, 
2007; 75 FR 54013, Sept. 3, 2010] 

§§ 762.111–762.119 [Reserved] 

§ 762.120 Applicant eligibility. 
Unless otherwise provided, applicants 

must meet all of the following require-
ments to be eligible for a guaranteed 
OL, FO, or CL. 

(a) Agency loss. (1) Except as provided 
in paragraph (a)(2) of this section, the 
applicant, and anyone who will execute 
the promissory note, has not caused 
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the Agency a loss by receiving debt for-
giveness on all or a portion of any di-
rect or guaranteed loan made under the 
authority of the Act by debt write- 
down or write-off; compromise, adjust-
ment, reduction, or charge-off under 
the provisions of section 331 of the Act; 
discharge in bankruptcy; or through 
payment of a guaranteed loss claim on: 

(i) More than three occasions on or 
prior to April 4, 1996; or 

(ii) Any occasion after April 4, 1996. 
(2) The applicant may receive a guar-

anteed OL to pay annual farm and 
ranch operating and family living ex-
penses, provided the applicant meets 
all other requirements for the loan, if 
the applicant and anyone who will exe-
cute the promissory note: 

(i) Received a write-down under sec-
tion 353 of the Act; 

(ii) Is current on payments under a 
confirmed reorganization plan under 
chapter 11, 12, or 13 of title 11 of the 
United States Code; or 

(iii) Received debt forgiveness on not 
more than one occasion after April 4, 
1996, resulting directly and primarily 
from a Presidentially-designated emer-
gency for a county or contiguous coun-
ty in which the applicant operates. 
Only applicants who were current on 
all existing direct and guaranteed FSA 
loans prior to the beginning date of the 
incidence period for a Presidentially- 
designated emergency and received 
debt forgiveness on that debt within 
three years after the designation of 
such emergency meet this exception. 

(b) Delinquent Federal debt. The appli-
cant, and anyone who will execute the 
promissory note, is not delinquent on 
any Federal debt, other than a debt 
under the Internal Revenue Code of 
1986. (Any debt under the Internal Rev-
enue Code of 1986 may be considered by 
the lender in determining cash flow 
and creditworthiness.) 

(c) Outstanding judgments. The appli-
cant, and anyone who will execute the 
promissory note, have no outstanding 
unpaid judgment obtained by the 
United States in any court. Such judg-
ments do not include those filed as a 
result of action in the United States 
Tax Courts. 

(d) Citizenship. (1) The applicant must 
be a citizen of the United States, a 
United States non-citizen national, or 

a qualified alien under applicable Fed-
eral immigration laws. For an entity 
applicant, the majority interest of the 
entity must be held by members who 
are United States citizens, United 
States non-citizen nationals, or quali-
fied aliens under applicable Federal im-
migration laws. 

(2) United States non-citizen nation-
als and qualified aliens must provide 
the appropriate documentation as to 
their immigration status as required 
by the United States Department of 
Homeland Security, Bureau of Citizen-
ship and Immigration Services. 

(e) Legal capacity. The applicant and 
all borrowers on the loan must possess 
the legal capacity to incur the obliga-
tions of the loan. 

(f) False or misleading information. The 
applicant, in past dealings with the 
Agency, must not have provided the 
Agency with false or misleading docu-
ments or statements. 

(g) Credit history. (1) The individual or 
entity applicant and all entity mem-
bers must have acceptable credit his-
tory demonstrated by debt repayment. 

(2) A history of failures to repay past 
debts as they came due when the abil-
ity to repay was within their control 
will demonstrate unacceptable credit 
history. 

(3) Unacceptable credit history will 
not include: 

(i) Isolated instances of late pay-
ments which do not represent a pattern 
and were clearly beyond their control; 
or, 

(ii) Lack of credit history. 
(h) Test for credit. Except for CL guar-

antees, 
(1) The applicant is unable to obtain 

sufficient credit elsewhere without a 
guarantee to finance actual needs at 
reasonable rates and terms. 

(2) The potential for sale of any sig-
nificant nonessential assets will be 
considered when evaluating the avail-
ability of other credit. 

(3) Ownership interests in property 
and income received by an individual 
or entity applicant, and any entity 
members as individuals will be consid-
ered when evaluating the availability 
of other credit to the applicant. 

(i) For OLs: 
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(1) The individual or entity applicant 
must be an operator of not larger than 
a family farm after the loan is closed. 

(2) In the case of an entity borrower: 
(i) The entity must be authorized to 

operate, and own if the entity is also 
an owner, a farm in the State or States 
in which the farm is located; and 

(ii) If the entity members holding a 
majority interest are related by mar-
riage or blood, at least one member of 
the entity must operate the family 
farm; or, 

(iii) If the entity members holding a 
majority interest are not related by 
marriage or blood, the entity members 
holding a majority interest must also 
operate the family farm. 

(j) For FOs: 
(1) The individual must be the oper-

ator and owner of not larger than a 
family farm after the loan is closed. 

(2) In the case of an entity borrower: 
(i) The entity must be authorized to 

own and operate a farm in the state or 
states in which the farm is located; and 

(ii) If the entity members holding a 
majority interest are related by mar-
riage or blood, at least one member of 
the entity also must operate the family 
farm and at least one member of the 
entity or the entity must own the fam-
ily farm; or, 

(iii) If the entity members holding a 
majority interest are not related by 
marriage or blood, the entity members 
holding a majority interest must oper-
ate the family farm and the entity 
members holding a majority interest or 
the entity must own the family farm. 

(k) For entity applicants. Except for 
CL, entity applicants must meet the 
following additional eligibility cri-
teria: 

(1) Each entity member’s ownership 
interest may not exceed the family 
farm definition limits; 

(2) The collective ownership interest 
of all entity members may exceed the 
family farm definition limits only if 
the following conditions are met: 

(i) All of the entity members are re-
lated by blood or marriage; 

(ii) All of the members are or will be 
operators of the entity; and, 

(iii) The majority interest holders of 
the entity must meet the requirements 
of paragraphs (d), (f), (g), and (i) 
through (j) of this section; 

(3) The entity must be controlled by 
farmers engaged primarily and directly 
in farming or ranching in the United 
States after the loan is made; and 

(4) The entity members are not them-
selves entities. 

(l) For CL entity applicants. Entity ap-
plicants for CL guarantees must meet 
the following eligibility criteria: 

(1) The majority interest holders of 
the entity must meet the requirements 
of paragraph (d), (f), and (g) of this sec-
tion; 

(2) The entity must be controlled by 
farmers engaged primarily and directly 
in farming or ranching in the United 
States after the loan is made; 

(3) The entity members are not them-
selves entities; and 

(4) The entity must be authorized to 
operate a farm in the State or States 
in which the farm is located. 

(m) For CL individual applicants. Indi-
vidual applicants for CL guarantees 
must be farmers or ranchers in the 
United States. 

(n) Controlled substances. The appli-
cant, and anyone who will sign the 
promissory note, must not be ineligible 
as a result of a conviction for con-
trolled substances according to 7 CFR 
part 718 of this chapter. If the lender 
uses the lender’s Agency approved 
forms, the certification may be an at-
tachment to the form. 

[64 FR 7378, Feb. 12, 1999, as amended at 68 
FR 62223, Nov. 3, 2003; 69 FR 5262, Feb. 4, 2004; 
72 FR 63297, Nov. 8, 2007; 75 FR 54013, Sept. 3, 
2010] 

§ 762.121 Loan purposes. 
(a) Operating Loan purposes. (1) Loan 

funds disbursed under an OL guarantee 
may only be used for the following pur-
poses: 

(i) Payment of costs associated with 
reorganizing a farm to improve its 
profitability; 

(ii) Purchase of livestock, including 
poultry, and farm equipment or fix-
tures, quotas and bases, and coopera-
tive stock for credit, production, proc-
essing or marketing purposes; 

(iii) Payment of annual farm oper-
ating expenses, examples of which in-
clude feed, seed, fertilizer, pesticides, 
farm supplies, repairs and improve-
ments which are to be expensed, cash 
rent and family subsistence; 
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(iv) Payment of scheduled principal 
and interest payments on term debt 
provided the debt is for authorized FO 
or OL purposes; 

(v) Other farm and ranch needs; 
(vi) Payment of costs associated with 

land and water development for con-
servation or use purposes; 

(vii) Refinancing indebtedness in-
curred for any authorized OL purpose, 
when the lender and applicant can 
demonstrate the need to refinance; 

(viii) Payment of loan closing costs; 
(ix) Payment of costs associated with 

complying with Federal or State-ap-
proved standards under the Occupa-
tional Safety and Health Act of 1970 (29 
U.S.C. 655, 667). This purpose is limited 
to applicants who demonstrate that 
compliance with the standards will 
cause them substantial economic in-
jury; and 

(x) Payment of training costs re-
quired or recommended by the Agency. 

(2) Loan funds under a line of credit 
may be advanced only for the following 
purposes: 

(i) Payment of annual operating ex-
penses, family subsistence, and pur-
chase of feeder animals; 

(ii) Payment of current annual oper-
ating debts advanced for the current 
operating cycle; (Under no cir-
cumstances can carry-over operating 
debts from a previous operating cycle 
be refinanced); 

(iii) Purchase of routine capital as-
sets, such as replacement of livestock, 
that will be repaid within the oper-
ating cycle; 

(iv) Payment of scheduled, non-delin-
quent, term debt payments provided 
the debt is for authorized FO or OL 
purposes. 

(v) Purchase of cooperative stock for 
credit, production, processing or mar-
keting purposes; and 

(vi) Payment of loan closing costs. 
(b) Farm ownership loan purposes. 

Guaranteed FO are authorized only to: 
(1) Acquire or enlarge a farm; exam-

ples include, but are not limited to, 
providing down payments, purchasing 
easements for the applicant’s portion 
of land being subdivided, and partici-
pating in the downpayment FO pro-
gram under part 764 of this chapter; 

(2) Make capital improvements; ex-
amples include, but are not limited to, 

the construction, purchase, and im-
provement of a farm dwelling, service 
buildings and facilities that can be 
made fixtures to the real estate, (Cap-
ital improvements to leased land may 
be financed subject to the limitations 
in § 762.122); 

(3) Promote soil and water conserva-
tion and protection; examples include 
the correction of hazardous environ-
mental conditions, and the construc-
tion or installation of tiles, terraces 
and waterways; 

(4) Pay closing costs, including but 
not limited to, purchasing stock in a 
cooperative and appraisal and survey 
fees; and 

(5) Refinancing indebtedness incurred 
for authorized FO and OL purposes, 
provided the lender and applicant dem-
onstrate the need to refinance the debt. 

(c) CL Purposes. Loan funds disbursed 
under a CL guarantee may be used for 
any conservation activities included in 
a conservation plan including, but not 
limited to: 

(1) The installation of conservation 
structures to address soil, water, and 
related resources; 

(2) The establishment of forest cover 
for sustained yield timber manage-
ment, erosion control, or shelter belt 
purposes; 

(3) The installation of water con-
servation measures; 

(4) The installation of waste manage-
ment systems; 

(5) The establishment or improve-
ment of permanent pasture; 

(6) Other purposes including the 
adoption of any other emerging or ex-
isting conservation practices, tech-
niques, or technologies; and 

(7) Refinancing indebtedness incurred 
for any authorized CL purpose, when 
refinancing will result in additional 
conservation benefits. 

(d) Highly erodible land or wetlands 
conservation. Loans may not be made 
for any purpose which contributes to 
excessive erosion of highly erodible 
land or to the conversion of wetlands 
to produce an agricultural commodity. 
A decision by the Agency to reject an 
application for this reason may be ap-
pealable. An appeal questioning wheth-
er the presence of a wetland, converted 
wetland, or highly erodible land on a 
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particular property must be filed di-
rectly with the USDA agency making 
the determination in accordance with 
the agency’s appeal procedures. 

(e) Judgment debts. Loans may not be 
used to satisfy judgments obtained in 
the United States District courts. How-
ever, Internal Revenue Service judg-
ment liens may be paid with loan 
funds. 

[64 FR 7378, Feb. 12, 1999, as amended at 72 
FR 63297, Nov. 8, 2007; 73 FR 74345, Dec. 8, 
2008; 75 FR 54014, Sept. 3, 2010] 

§ 762.122 Loan limitations. 
(a) Dollar limits. The Agency will not 

guarantee any loan that would result 
in the applicant’s total indebtedness 
exceeding the limits established in 
§ 761.8 of this chapter. 

(b) OL term limitations. (1) No guaran-
teed OL shall be made to any applicant 
after the 15th year that a applicant, or 
any individual signing the promissory 
note, received a direct or guaranteed 
OL. 

(2) Notwithstanding paragraph (b)(1) 
of this section, if a borrower had any 
combination of direct or guaranteed 
OL closed in 10 or more prior calendar 
years prior to October 28, 1992, eligi-
bility to receive new guaranteed OL is 
extended for 5 additional years from 
October 28, 1992, and the years need not 
run consecutively. However, in the case 
of a line of credit, each year in which 
an advance is made after October 28, 
1992, counts toward the 5 additional 
years. Once determined eligible, a loan 
or line of credit may be approved for 
any authorized term. 

(c) Leased land. When FO or CL funds 
are used for improvements to leased 
land the terms of the lease must pro-
vide reasonable assurance that the ap-
plicant will have use of the improve-
ment over its useful life, or provide 
compensation for any unexhausted 
value of the improvement if the lease 
is terminated. 

(d) Tax-exempt transactions. The Agen-
cy will not guarantee any loan made 
with the proceeds of any obligation the 
interest on which is excluded from in-
come under section 103 of the Internal 
Revenue Code of 1986. Funds generated 
through the issuance of tax-exempt ob-
ligations may not be used to purchase 
the guaranteed portion of any Agency 

guaranteed loan. An Agency guaran-
teed loan may not serve as collateral 
for a tax-exempt bond issue. 

(e) Floodplain restrictions. The Agency 
will not guarantee any loan to pur-
chase, build, or expand buildings lo-
cated in a special 100 year floodplain as 
defined by FEMA flood hazard area 
maps unless flood insurance is avail-
able and purchased. 

[64 FR 7378, Feb. 12, 1999; 64 FR 38298, July 16, 
1999, as amended at 66 FR 7567, Jan. 24, 2001; 
72 FR 63297, Nov. 8, 2007; 73 FR 74345, Dec. 8, 
2008; 75 FR 54014, Sept. 3, 2010] 

§ 762.123 Insurance and farm inspec-
tion requirements. 

(a) Insurance. (1) Lenders must re-
quire borrowers to maintain adequate 
property, public liability, and crop in-
surance to protect the lender and Gov-
ernment’s interests. 

(2) By loan closing, applicants must 
either: 

(i) Obtain at least the catastrophic 
risk protection (CAT) level of crop in-
surance coverage, if available, for each 
crop of economic significance, as de-
fined by part 402 of this title, or 

(ii) Waive eligibility for emergency 
crop loss assistance in connection with 
the uninsured crop. EM loan assistance 
under part 764 of this chapter is not 
considered emergency crop loss assist-
ance for purposes of this waiver and 
execution of the waiver does not render 
the borrower ineligible for EM loans. 

(3) Applicants must purchase flood 
insurance if buildings are or will be lo-
cated in a special flood hazard area as 
defined by FEMA flood hazard area 
maps and if flood insurance is avail-
able. 

(4) Insurance, including crop insur-
ance, must be obtained as required by 
the lender or the Agency based on the 
strengths and weaknesses of the loan. 

(b) Farm inspections. Before submit-
ting an application the lender must 
make an inspection of the farm to as-
sess the suitability of the farm and to 
determine any development that is 
needed to make it a suitable farm. 

[64 FR 7378, Feb. 12, 1999, as amended at 70 
FR 56107, Sept. 26, 2005; 72 FR 63297, Nov. 8, 
2007] 
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§ 762.124 Interest rates, terms, 
charges, and fees. 

(a) Interest rates. (1) The interest rate 
on a guaranteed loan or line of credit 
may be fixed or variable as agreed upon 
between the borrower and the lender. 
The lender may charge different rates 
on the guaranteed and the non-guaran-
teed portions of the note. The guaran-
teed portion may be fixed while the 
unguaranteed portion may be variable, 
or vice versa. If both portions are vari-
able, different bases may be used. 

(2) If a variable rate is used, it must 
be tied to a rate specifically agreed to 
between the lender and borrower in the 
loan instruments. Variable rates may 
change according to the normal prac-
tices of the lender for its average agri-
cultural loan customer, but the fre-
quency of change must be specified in 
the loan or line of credit instrument. 

(3) Neither the interest rate on the 
guaranteed portion nor the 
unguaranteed portion may exceed the 
rate the lender charges its average ag-
ricultural loan customer. At the re-
quest of the Agency, the lender must 
provide evidence of the rate charged 
the average agricultural loan cus-
tomer. This evidence may consist of 
average yield data, or documented ad-
ministrative differential rate schedule 
formulas used by the lender. 

(4) Interest must be charged only on 
the actual amount of funds advanced 
and for the actual time the funds are 
outstanding. Interest on protective ad-
vances made by the lender to protect 
the security will be charged at the note 
rate but limited to paragraph (a)(3) of 
this section. 

(5) The lender and borrower may col-
lectively obtain a temporary reduction 
in the interest rate through the inter-
est assistance program in accordance 
with § 762.150. 

(b) OL terms. (1) Loan funds or ad-
vances on a line of credit used to pay 
annual operating expenses will be re-
paid when the income from the year’s 
operation is received, except when the 
borrower is establishing a new enter-
prise, developing a farm, purchasing 
feed while feed crops are being estab-
lished, or recovering from disaster or 
economic reverses. 

(2) The final maturity date for each 
loan cannot exceed 7 years from the 

date of the promissory note or line of 
credit agreement. Advances for pur-
poses other than for annual operating 
expenses will be scheduled for repay-
ment over the minimum period nec-
essary considering the applicant’s abil-
ity to repay and the useful life of the 
security, but not in excess of 7 years. 

(3) All advances on a line of credit 
must be made within 5 years from the 
date of the Loan Guarantee. 

(c) FO terms. Each loan must be 
scheduled for repayment over a period 
not to exceed 40 years from the date of 
the note or such shorter period as may 
be necessary to assure that the loan 
will be adequately secured, taking into 
account the probable depreciation of 
the security. 

(d) CL terms. Each loan must be 
scheduled for repayment over a period 
not to exceed 20 years from the date of 
the note or such shorter period as may 
be necessary to assure that the loan 
will be adequately secured, taking into 
account the probable depreciation of 
the security. 

(e) Balloon installments under loan 
note guarantee. Balloon payment terms 
are permitted on FO, OL, or CL subject 
to the following: 

(1) Extended repayment schedules 
may include equal, unequal, or balloon 
installments if needed on any guaran-
teed loan to establish a new enterprise, 
develop a farm, or recover from a dis-
aster or an economical reversal. 

(2) Loans with balloon installments 
must have adequate collateral at the 
time the balloon installment comes 
due. Crops, livestock other than breed-
ing livestock, or livestock products 
produced are not sufficient collateral 
for securing such a loan. 

(3) The borrower must be projected to 
be able to refinance the remaining debt 
at the time the balloon payment comes 
due based on the expected financial 
condition of the operation, the depre-
ciated value of the collateral, and the 
principal balance on the loan. 

(f) Charges and fees. (1) The lender 
may charge the applicant and borrower 
fees for the loan provided they are no 
greater than those charged to 
unguaranteed customers for similar 
transactions. Similar transactions are 
those involving the same type of loan 
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requested (for example, operating loans 
or farm real estate loans). 

(2) Late payment charges (including 
default interest charges) are not cov-
ered by the guarantee. These charges 
may not be added to the principal and 
interest due under any guaranteed note 
or line of credit. However, late pay-
ment charges may be made outside of 
the guarantee if they are routinely 
made by the lender in similar types of 
loan transactions. 

(3) Lenders may not charge a loan 
origination and servicing fee greater 
than 1 percent of the loan amount for 
the life of the loan when a guaranteed 
loan is made in conjunction with a 
down payment FO under part 764 of 
this chapter. 

[64 FR 7378, Feb. 12, 1999, as amended at 72 
FR 17358, Apr. 9, 2007; 72 FR 63297, Nov. 8, 
2007; 73 FR 74345, Dec. 8, 2008; 75 FR 54014, 
Sept. 3, 2010] 

§ 762.125 Financial feasibility. 
(a) General. Except for streamlined 

CL guarantees, the following require-
ments must be met and applications 
processed as specified in § 762.110(d): 

(1) Notwithstanding any other provi-
sion of this section, PLP lenders will 
follow their internal procedures on fi-
nancial feasibility as agreed to by the 
Agency during PLP certification. 

(2) The applicant’s proposed oper-
ation must project a feasible plan. 

(3) For standard eligible lenders, the 
projected income and expenses of the 
borrower and operation used to deter-
mine a feasible plan must be based on 
the applicant’s proven record of pro-
duction and financial management. 

(4) For CLP lenders, the projected in-
come and expenses of the borrower and 
the operation must be based on the ap-
plicant’s financial history and proven 
record of financial management. 

(5) For those farmers without a prov-
en history, a combination of any actual 
history and any other reliable source of 
information that are agreeable with 
the lender, the applicant, and the 
Agency will be used. 

(6) The cash flow budget analyzed to 
determine a feasible plan must rep-
resent the predicted cash flow of the 
operating cycle. 

(7) Lenders must use price forecasts 
that are reasonable and defensible. 

Sources must be documented by the 
lender and acceptable to the Agency. 

(8) When a feasible plan depends on 
income from other sources in addition 
to income from owned land, the income 
must be dependable and likely to con-
tinue. 

(9) The lender will analyze business 
ventures other than the farm operation 
to determine their soundness and con-
tribution to the operation. Except for 
CL, guaranteed loan funds will not be 
used to finance a nonfarm enterprise. 
Nonfarm enterprises include, but are 
not limited to: raising earthworms, ex-
otic birds, tropical fish, dogs, or horses 
for nonfarm purposes; welding shops; 
boarding horses; and riding stables. 

(10) When the applicant has or will 
have a cash flow budget developed in 
conjunction with a proposed or existing 
Agency direct loan, the two cash flow 
budgets must be consistent. 

(b) Estimating production. Except for 
streamlined CL guarantees, the fol-
lowing requirements must be met and 
applications processed as specified in 
§ 762.110(d): 

(1) Standard eligible lenders must use 
the best sources of information avail-
able for estimating production in ac-
cordance with this subsection when de-
veloping cash flow budgets. 

(2) Deviations from historical per-
formance may be acceptable, if specific 
to changes in operation and adequately 
justified and acceptable to the Agency. 

(3) For existing farmers, actual pro-
duction for the past 3 years will be uti-
lized. 

(4) For those farmers without a prov-
en history, a combination of any actual 
history and any other reliable source of 
information that are agreeable with 
the lender, the applicant, and the 
Agency will be used. 

(5) When the production of a growing 
commodity can be estimated, it must 
be considered when projecting yields. 

(6) When the applicant’s production 
history has been so severely affected by 
a declared disaster that an accurate 
projection cannot be made, the fol-
lowing applies: 

(i) County average yields are used for 
the disaster year if the applicant’s dis-
aster year yields are less than the 
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county average yields. If county aver-
age yields are not available, State av-
erage yields are used. Adjustments can 
be made, provided there is factual evi-
dence to demonstrate that the yield 
used in the farm plan is the most prob-
able to be realized. 

(ii) To calculate a historical yield, 
the crop year with the lowest actual or 
county average yield may be excluded, 
provided the applicant’s yields were af-
fected by disasters at least 2 of the pre-
vious 5 consecutive years. 

(c) Refinancing. Loan guarantee re-
quests for refinancing must ensure that 
a reasonable chance for success still 
exists. The lender must demonstrate 
that problems with the applicant’s op-
eration that have been identified, can 
be corrected, and the operation re-
turned to a sound financial basis. 

[64 FR 7378, Feb. 12, 1999, as amended at 66 
FR 7567, Jan. 24, 2001; 75 FR 54014, Sept. 3, 
2010] 

§ 762.126 Security requirements. 
(a) General. (1) The lender is respon-

sible for ensuring that proper and ade-
quate security is obtained and main-
tained to fully secure the loan, protect 
the interest of the lender and the Agen-
cy, and assure repayment of the loan or 
line of credit. 

(2) The lender will obtain a lien on 
additional security when necessary to 
protect the Agency’s interest. 

(b) Guaranteed and unguaranteed por-
tions. (1) All security must secure the 
entire loan or line of credit. The lender 
may not take separate security to se-
cure only that portion of the loan or 
line of credit not covered by the guar-
antee. 

(2) The lender may not require com-
pensating balances or certificates of 
deposit as means of eliminating the 
lender’s exposure on the unguaranteed 
portion of the loan or line of credit. 
However, compensating balances or 
certificates of deposit as otherwise 
used in the ordinary course of business 
are allowed for both the guaranteed 
and unguaranteed portions. 

(c) Identifiable security. The guaran-
teed loan must be secured by identifi-
able collateral. To be identifiable, the 
lender must be able to distinguish the 
collateral item and adequately describe 
it in the security instrument. 

(d) Type of security. (1) Guaranteed 
loans may be secured by any property 
if the term of the loan and expected 
life of the property will not cause the 
loan to be undersecured. 

(2) For loans with terms greater than 
7 years, a lien must be taken on real 
estate. 

(3) Loans can be secured by a mort-
gage on leasehold properties if the 
lease has a negotiable value and is sub-
ject to being mortgaged. 

(4) The lender or Agency may require 
additional personal and corporate guar-
antees to adequately secure the loan. 
These guarantees are separate from, 
and in addition to, the personal obliga-
tions arising from members of an enti-
ty signing the note as individuals. 

(e) Lien position. All guaranteed loans 
will be secured by the best lien obtain-
able. Provided that: 

(1) Any chattel-secured guaranteed 
loan must have a higher lien priority 
(including purchase money interest) 
than an unguaranteed loan secured by 
the same chattels and held by the same 
lender. 

(2) Junior lien positions are accept-
able only if the total amount of debt 
with liens on the security, including 
the debt in junior lien position, is less 
than or equal to 85 percent of the value 
of the security. Junior liens on crops or 
livestock products will not be relied 
upon for security unless the lender is 
involved in multiple guaranteed loans 
to the same borrower and also has the 
first lien on the collateral. 

(3) When taking a junior lien, prior 
lien instruments will not contain fu-
ture advance clauses (except for taxes, 
insurance, or other reasonable costs to 
protect security), or cancellation, sum-
mary forfeiture, or other clauses that 
jeopardize the Government’s or the 
lender’s interest or the borrower’s abil-
ity to pay the guaranteed loan, unless 
any such undesirable provisions are 
limited, modified, waived or subordi-
nated by the lienholder for the benefit 
of the Agency and the lender. 

(f) Additional security, or any loan of 
$10,000 or less may be secured by the 
best lien obtainable on real estate 
without title clearance or legal serv-
ices normally required, provided the 
lender believes from a search of the 
county records that the applicant can 
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give a mortgage on the farm and pro-
vided that the lender would, in the nor-
mal course of business, waive the title 
search. This exception to title clear-
ance will not apply when land is to be 
purchased. 

(g) Multiple owners. If security has 
multiple owners, all owners must exe-
cute the security documents for the 
loan. 

(h) Exceptions. The Deputy Adminis-
trator for Farm Loan Programs has the 
authority to grant an exception to any 
of the requirements involving security, 
if the proposed change is in the best in-
terest of the Government and the col-
lection of the loan will not be im-
paired. 

[64 FR 7378, Feb. 12, 1999, as amended at 70 
FR 56107, Sept. 26, 2005] 

§ 762.127 Appraisal requirements. 
(a) General. The Agency may require 

a lender to obtain an appraisal based 
on the type of security, loan size, and 
whether it is primary or additional se-
curity. Except for authorized liquida-
tion expenses, the lender is responsible 
for all appraisal costs, which may be 
passed on to the borrower, or a trans-
feree in the case of a transfer and as-
sumption. 

(b) Exception. Notwithstanding other 
provisions of this section, an appraisal 
is not required for any additional secu-
rity, or for loans of $50,000 or less if a 
strong equity position exists. 

(c) Chattel appraisals. A current ap-
praisal (not more than 12 months old) 
of primary chattel security is generally 
required on all loans. An appraisal for 
loans or lines of credit for annual pro-
duction purposes that are secured by 
crops is only required when a guar-
antee is requested late in the current 
production year and actual yields can 
be reasonably estimated. The appraised 
value of chattel property will be based 
on public sales of the same, or similar, 
property in the market area. In the ab-
sence of such public sales, reputable 
publications reflecting market values 
may be used. Appraisal reports may be 
on the Agency’s appraisal of chattel 
property form or on any other ap-
praisal form containing at least the 
same information. Chattel appraisals 
will be performed by appraisers who 
possess sufficient experience or train-

ing to establish market (not retail) val-
ues as determined by the Agency. 

(d) Real estate appraisals. A current 
real estate appraisal is required when 
real estate will be primary security. 
Agency officials may accept an ap-
praisal that is not current if there have 
been no significant changes in the mar-
ket or on the subject real estate and 
the appraisal was either completed 
within the past 12 months or updated 
by a qualified appraisal if not com-
pleted within the past 12 months. 

(1) Appraiser qualifications. On loan 
transactions of $250,000 or less, the 
lender must demonstrate to the Agen-
cy’s satisfaction that the appraiser 
possesses sufficient experience or 
training to estimate the market value 
of agricultural property. On loan trans-
actions greater than $250,000, which in-
cludes principal plus accrued interest 
through the closing date, the appraisal 
must be completed by a State certified 
general appraiser. 

(2) Appraisals. Real estate appraisals 
must be completed in accordance with 
the Uniform Standards of Professional 
Appraisal Practice. Appraisals may be 
either a complete or limited appraisal 
provided in a self-contained or sum-
mary format. Restricted reports, as de-
fined in the Uniform Standards of Pro-
fessional Appraisal Practice, are not 
acceptable. 

[64 FR 7378, Feb. 12, 1999, as amended at 64 
FR 62568, Nov. 17, 1999; 65 FR 14433, Mar. 17, 
2000] 

§ 762.128 Environmental and special 
laws. 

(a) Environmental requirements. The 
requirements found in part 1940, sub-
part G, of this title must be met for 
guaranteed OL, FO, and CL. CLP and 
PLP lenders may certify that they 
have documentation in their file to 
demonstrate compliance with para-
graph (c) of this section. Standard eli-
gible lenders must submit evidence 
supporting compliance with this sec-
tion. 

(b) Determination. The Agency deter-
mination of whether an environmental 
problem exists will be based on: 

(1) The information supplied with the 
application; 

(2) The Agency Official’s personal 
knowledge of the operation; 
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(3) Environmental resources avail-
able to the Agency including, but not 
limited to, documents, third parties, 
and governmental agencies; 

(4) A visit to the farm operation 
when the available information is in-
sufficient to make a determination; 

(5) Other information supplied by the 
lender or applicant upon Agency re-
quest. If necessary, information not 
supplied with the application will be 
requested by the Agency. 

(c) Special requirements. Lenders will 
assist in the environmental review 
process by providing environmental in-
formation. In all cases, the lender must 
retain documentation of their inves-
tigation in the applicant’s case file. 

(1) A determination must be made as 
to whether there are any potential im-
pacts to a 100 year floodplain as defined 
by Federal Emergency Management 
Agency floodplain maps, Natural Re-
sources Conservation Service data, or 
other appropriate documentation. 

(2) The lender will assist the bor-
rower in securing any applicable per-
mits or waste management plans. The 
lender may consult with the Agency 
for guidance on activities which re-
quire consultation with State regu-
latory agencies, special permitting or 
waste management plans. 

(3) The lender will examine the secu-
rity property to determine if there are 
any structures or archeological sites 
which are listed or may be eligible for 
listing in the National Register of His-
toric Places. The lender may consult 
with the Agency for guidance on which 
situations will need further review in 
accordance with the National Histor-
ical Preservation Act and part 1940, 
subpart G. 

(4) The applicant must certify they 
will not violate the provisions of § 363 
of the Act, the Food Security Act of 
1985, and Executive Order 11990 relating 
to Highly Erodible Land and Wetlands. 

(5) All lenders are required to ensure 
that due diligence is performed in con-
junction with a request for guarantee 
of a loan involving real estate. Due 
diligence is the process of evaluating 
real estate in the context of a real es-
tate transaction to determine the pres-
ence of contamination from release of 
hazardous substances, petroleum prod-
ucts, or other environmental hazards 

and determining what effect, if any, 
the contamination has on the security 
value of the property. The Agency will 
accept as evidence of due diligence the 
most current version of the American 
Society of Testing Materials (ASTM) 
transaction screen questionnaire avail-
able from 100 Barr Harbor Drive, West 
Conshohocken, Pennsylvania 19428– 
2959, or similar documentation, ap-
proved for use by the Agency, supple-
mented as necessary by the ASTM 
phase I environmental site assessments 
form. 

(d) Equal opportunity and non-
discrimination. (1) With respect to any 
aspect of a credit transaction, the lend-
er will not discriminate against any 
applicant on the basis of race, color, re-
ligion, national origin, sex, marital 
status, or age, provided the applicant 
can execute a legal contract. Nor will 
the lender discriminate on the basis of 
whether all or a part of the applicant’s 
income derives from any public assist-
ance program, or whether the applicant 
in good faith, exercises any rights 
under the Consumer Protection Act. 

(2) Where the guaranteed loan in-
volves construction, the contractor or 
subcontractor must file all compliance 
reports, equal opportunity and non-
discrimination forms, and otherwise 
comply with all regulations prescribed 
by the Secretary of Labor pursuant to 
Executive Orders 11246 and 11375. 

(e) Other Federal, State and local re-
quirements. Lenders are required to co-
ordinate with all appropriate Federal, 
State, and local agencies and comply 
with special laws and regulations appli-
cable to the loan proposal. 

[64 FR 7378, Feb. 12, 1999, as amended at 72 
FR 63297, Nov. 8, 2007; 75 FR 54014, Sept. 3, 
2010] 

§ 762.129 Percent of guarantee and 
maximum loss. 

(a) General. Except for CLs, the per-
cent of guarantee will not exceed 90 
percent based on the credit risk to the 
lender and the Agency both before and 
after the transaction. The Agency will 
determine the percentage of guarantee. 
For CLs, the percent of guarantee will 
be 75 percent. 

(b) Exceptions. The guarantee will be 
issued at 95 percent in any of the fol-
lowing circumstances: 
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(1) The sole purpose of a guaranteed 
FO or OL is to refinance an Agency di-
rect farm loan. When only a portion of 
the loan is used to refinance a direct 
Agency loan, a weighted percentage of 
a guarantee will be provided; 

(2) When the purpose of an FO guar-
antee is to participate in the downpay-
ment loan program; 

(3) When a guaranteed OL is made to 
a farmer who is participating in the 
Agency’s down payment loan program. 
The guaranteed OL must be made dur-
ing the period that a borrower has the 
down payment loan outstanding; or 

(4) When a guaranteed OL is made to 
a farmer whose farm land is subject to 
the jurisdiction of an Indian tribe and 
whose loan is secured by one or more 
security instruments that are subject 
to the jurisdiction of an Indian tribe. 

(c) CLP and PLP guarantees. Except 
for CLs, all guarantees issued to CLP 
or PLP lenders will not be less than 80 
percent. 

(d) Maximum loss. The maximum 
amount the Agency will pay the lender 
under the loan guarantee will be any 
loss sustained by such lender on the 
guaranteed portion including: 

(1) The pro rata share of principal 
and interest indebtedness as evidenced 
by the note or by assumption agree-
ment; 

(2) Any loan subsidy due and owing; 
(3) The pro rata share of principal 

and interest indebtedness on secured 
protective and emergency advances 
made in accordance with this subpart; 
and 

(4) Principal and interest indebted-
ness on recapture debt pursuant to a 
shared appreciation agreement. Pro-
vided that the lender has paid the 
Agency its pro rata share of the recap-
ture amount due. 

[64 FR 7378, Feb. 12, 1999, as amended at 68 
FR 7695, Feb. 18, 2003; 72 FR 63297, Nov. 8, 
2007; 75 FR 54014, Sept. 3, 2010] 

§ 762.130 Loan approval and issuing 
the guarantee. 

(a) Processing timeframes. (1) Standard 
Eligible Lenders. Complete applica-
tions from Standard Eligible Lenders 
will be approved or rejected, and the 
lender notified in writing, no later 
than 30 calendar days after receipt. 

(2) CLP and PLP lenders. 

(i) Complete applications from CLP 
or PLP lenders will be approved or re-
jected not later than 14 calendar days 
after receipt. 

(ii) For PLP lenders, if the 14 day 
time frame is not met, the proposed 
guaranteed loan will automatically be 
approved, subject to funding, and re-
ceive an 80 or 95 percent guarantee for 
FO or OL loans, and 75 percent guar-
antee for CL, as appropriate. 

(3) Complete applications. For pur-
poses of determining the application 
processing timeframes, an application 
will be not be considered complete 
until all information required to make 
an approval decision, including the in-
formation for an environmental review, 
is received by the Agency. 

(4) The Agency will confirm the date 
an application is received with a writ-
ten notification to the lender. 

(b) Funding preference. Loans are ap-
proved subject to the availability of 
funding. When it appears that there are 
not adequate funds to meet the needs 
of all approved applicants, applications 
that have been approved will be placed 
on a preference list according to the 
date of receipt of a complete applica-
tion. If approved applications have 
been received on the same day, the fol-
lowing will be given priority: 

(1) An application from a veteran 
(2) An application from an Agency di-

rect loan borrower 
(3) An application from a applicant 

who: 
(i) Has a dependent family, 
(ii) Is an owner of livestock and farm 

implements necessary to successfully 
carry out farming operations, or 

(iii) Is able to make down payments. 
(4) Any other approved application. 
(c) Conditional commitment. (1) The 

lender must meet all of the conditions 
specified in the conditional commit-
ment to secure final Agency approval 
of the guarantee. 

(2) The lender, after reviewing the 
conditions listed on the conditional 
commitment, will complete, execute, 
and return the form to the Agency. If 
the conditions are not acceptable to 
the lender, the Agency may agree to al-
ternatives or inform the lender and the 
applicant of their appeal rights. 

(d) Lender requirements prior to issuing 
the guarantee—(1) Lender certification. 
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The lender will certify as to the fol-
lowing on the appropriate Agency 
form: 

(i) No major changes have been made 
in the lender’s loan or line of credit 
conditions and requirements since sub-
mission of the application (except 
those approved in the interim by the 
Agency in writing); 

(ii) Required hazard, flood, crop, 
worker’s compensation, and personal 
life insurance (when required) are in ef-
fect; 

(iii) Truth in lending requirements 
have been met; 

(iv) All equal employment and equal 
credit opportunity and nondiscrimina-
tion requirements have been or will be 
met at the appropriate time; 

(v) The loan or line of credit has been 
properly closed, and the required secu-
rity instruments have been obtained, 
or will be obtained, on any acquired 
property that cannot be covered ini-
tially under State law; 

(vi) The borrower has marketable 
title to the collateral owned by the 
borrower, subject to the instrument se-
curing the loan or line of credit to be 
guaranteed and subject to any other 
exceptions approved in writing by the 
Agency. When required, an assignment 
on all USDA crop and livestock pro-
gram payments has been obtained; 

(vii) When required, personal, joint 
operation, partnership, or corporate 
guarantees have been obtained; 

(viii) Liens have been perfected and 
priorities are consistent with require-
ments of the conditional commitment; 

(ix) Loan proceeds have been, or will 
be disbursed for purposes and in 
amounts consistent with the condi-
tional commitment and as specified on 
the loan application. In line of credit 
cases, if any advances have occurred, 
advances have been disbursed for pur-
poses and in amounts consistent with 
the conditional commitment and line 
of credit agreements; 

(x) There has been no material ad-
verse change in the borrower’s condi-
tion, financial or otherwise, since sub-
mission of the application; and 

(xi) All other requirements specified 
in the conditional commitment have 
been met. 

(2) Inspections. The lender must no-
tify the Agency of any scheduled in-

spections during construction and after 
the guarantee has been issued. The 
Agency may attend these field inspec-
tions. Any inspections or review per-
formed by the Agency, including those 
with the lender, are solely for the ben-
efit of the Agency. Agency inspections 
do not relieve any other parties of 
their inspection responsibilities, nor 
can these parties rely on Agency in-
spections for any purpose. 

(3) Execution of lender’s agreement. 
The lender must execute the Agency’s 
lender’s agreement and deliver it to the 
Agency. 

(4) Closing report and guarantee fees. 
(i) The lender must complete an Agen-
cy closing report form and return it to 
the Agency along with any guarantee 
fees. 

(ii) Guarantee fees are 1 percent and 
are calculated as follows: Fee=Loan 
Amount×% Guaranteed×.01. The non-
refundable fee is paid to the Agency by 
the lender. The fee may be passed on to 
the borrower and included in loan 
funds. 

(iii) The following guaranteed loan 
transactions are not charged a fee: 

(A) Loans involving interest assist-
ance; 

(B) Loans where a majority of the 
funds are used to refinance an Agency 
direct loan; and 

(C) Loans to farmers involved in the 
direct downpayment program. 

(e) Promissory notes, line of credit 
agreements, mortgages, and security 
agreements. The lender will use its own 
promissory notes, line of credit agree-
ments, real estate mortgages (includ-
ing deeds of trust and similar instru-
ments), and security agreements (in-
cluding chattel mortgages), provided: 

(1) The forms meet Agency require-
ments; 

(2) Documents comply with State law 
and regulation; 

(3) The principal and interest repay-
ment schedules are stated clearly in 
the notes and are consistent with the 
conditional commitment; 

(4) The note is executed by the indi-
vidual liable for the loan. For entities, 
the note is executed by the member 
who is authorized to sign for the enti-
ty, and by all members of the entity as 
individuals. Individual liability can be 
waived by the Agency for members 
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holding less than 10 percent ownership 
in the entity if the collectability of the 
loan will not be impaired; and 

(5) When the loan purpose is to refi-
nance or restructure the lender’s own 
debt, the lender may continue to use 
the existing debt instrument and at-
tach an allonge that modifies the 
terms of the original note. 

(f) Replacement of loan guarantee, or 
assignment guarantee agreement. If the 
guarantee or assignment guarantee 
agreements are lost, stolen, destroyed, 
mutilated, or defaced, except where the 
evidence of debt was or is a bearer in-
strument, the Agency will issue a re-
placement to the lender or holder upon 
receipt of acceptable documentation 
including a certificate of loss and an 
indemnity bond. 

[64 FR 7378, Feb. 12, 1999, as amended at 72 
FR 63297, Nov. 8, 2007; 73 FR 74345, Dec. 8, 
2008; 75 FR 54014, Sept. 3, 2010] 

§§ 762.131–762.139 [Reserved] 

§ 762.140 General servicing respon-
sibilities. 

(a) General. (1) Lenders are respon-
sible for servicing the entire loan in a 
reasonable and prudent manner, pro-
tecting and accounting for the collat-
eral, and remaining the mortgagee or 
secured party of record. 

(2) The lender cannot enforce the 
guarantee to the extent that a loss re-
sults from a violation of usury laws or 
negligent servicing. 

(b) Borrower supervision. The lender’s 
responsibilities regarding borrower su-
pervision include, but are not limited 
to the following: 

(1) Ensuring loan funds are not used 
for unauthorized purposes. 

(2) Ensuring borrower compliance 
with the covenants and provisions con-
tained in the promissory note, loan 
agreement, mortgage, security instru-
ments, any other agreements, and this 
part. Any violations which indicate 
non-compliance on the part of the bor-
rower must be reported, in writing, to 
both the Agency and the borrower. 

(3) Ensuring the borrower is in com-
pliance with all laws and regulations 
applicable to the loan, the collateral, 
and the operations of the farm. 

(4) Receiving all payments of prin-
cipal and interest on the loan as they 

fall due and promptly disbursing to any 
holder its pro-rata share according to 
the amount of interest the holder has 
in the loan, less only the lender’s serv-
icing fee. 

(5) Performing an annual analysis of 
the borrower’s financial condition to 
determine the borrower’s progress. The 
annual analysis will include: 

(i) For loans secured by real estate 
only, the analysis for standard eligible 
lenders must include an analysis of the 
borrower’s balance sheet. CLP lenders 
will determine the need for the annual 
analysis based on the financial 
strength of the borrower and document 
the file accordingly. PLP lenders will 
perform an annual analysis in accord-
ance with the requirements established 
in the lender’s agreement. 

(ii) For loans secured by chattels, all 
lenders will review the borrower’s 
progress regarding business goals, 
trends and changes in financial per-
formance, and compare actual to 
planned income and expenses for the 
past year. 

(iii) An account of the whereabouts 
or disposition of all collateral. 

(iv) A discussion of any observations 
about the farm business with the bor-
rower. 

(c) Monitoring of development. The 
lender’s responsibilities regarding the 
construction, repairs, or other develop-
ment include, but are not limited to: 

(1) Determining that all construction 
is completed as proposed in the loan 
application; 

(2) Making periodic inspections dur-
ing construction to ensure that any de-
velopment is properly completed with-
in a reasonable period of time; and 

(3) Verification that the security is 
free of any mechanic’s, materialmen’s, 
or other liens which would affect the 
lender’s lien or result in a different lien 
priority from that proposed in the re-
quest for guarantee. 

(d) Loan installments. When a lender 
receives a payment from the sale of en-
cumbered property, loan installments 
will be paid in the order of lien pri-
ority. When a payment is received from 
the sale of unencumbered property or 
other sources of income, loan install-
ments will be paid in order of their due 
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date. Agency approval is required for 
any other proposed payment plans. 

[64 FR 7378, Feb. 12, 1999, as amended at 69 
FR 44579, July 27, 2004] 

§ 762.141 Reporting requirements. 
Lenders are responsible for providing 

the local Agency credit officer with all 
of the following information on the 
loan and the borrower: 

(a) When the guaranteed loan be-
comes 30 days past due, and following 
the lender’s meeting or attempts to 
meet with the borrower, all lenders 
will submit the appropriate Agency 
form showing guaranteed loan bor-
rower default status. The form will be 
resubmitted every 60 days until the de-
fault is cured either through restruc-
turing or liquidation. 

(b) All lenders will submit the appro-
priate guaranteed loan status reports 
as of March 31 and September 30 of 
each year; 

(c) CLP lenders also must provide the 
following: 

(1) A written summary of the lender’s 
annual analysis of the borrower’s oper-
ation. This summary should describe 
the borrower’s progress and prospects 
for the upcoming operating cycle. This 
annual analysis may be waived or post-
poned if the borrower is financially 
strong. The summary will include a de-
scription of the reasons an analysis 
was not necessary. 

(2) For lines of credit, an annual cer-
tification stating that a cash flow pro-
jecting at least a feasible plan has been 
developed, that the borrower is in com-
pliance with the provisions of the line 
of credit agreement, and that the pre-
vious year income and loan funds and 
security proceeds have been accounted 
for. 

(d) In addition to the requirements of 
paragraphs (a), (b), and (c) of this sec-
tion, the standard eligible lender also 
will provide: 

(1) Borrower’s balance sheet, and in-
come and expense statement for the 
previous year. 

(2) For lines of credit, the cash flow 
for the borrower’s operation that 
projects a feasible plan or better for 
the upcoming operating cycle. The 
standard eligible lender must receive 
approval from the Agency before ad-
vancing future years’ funds. 

(3) An annual farm visit report or 
collateral inspection. 

(e) PLP lenders will submit addi-
tional reports as required in their lend-
er’s agreement. 

(f) A lender receiving a final loss pay-
ment must complete and return an an-
nual report on its collection activities 
for each unsatisfied account for 3 years 
following payment of the final loss 
claim. 

§ 762.142 Servicing related to collat-
eral. 

(a) General. The lender’s responsibil-
ities regarding servicing collateral in-
clude, but are not limited to, the fol-
lowing: 

(1) Obtain income and insurance as-
signments when required. 

(2) Ensure the borrower has or ob-
tains marketable title to the collat-
eral. 

(3) Inspect the collateral as often as 
deemed necessary to properly service 
the loan. 

(4) Ensure the borrower does not con-
vert loan security. 

(5) Ensure the proceeds from the sale 
or other disposition of collateral are 
accounted for and applied in accord-
ance with the lien priorities on which 
the guarantee is based or used for the 
purchase of replacement collateral. 

(6) Ensure the loan and the collateral 
are protected in the event of fore-
closure, bankruptcy, receivership, in-
solvency, condemnation, or other liti-
gation. 

(7) Ensure taxes, assessments, or 
ground rents against or affecting the 
collateral are paid. 

(8) Ensure adequate insurance is 
maintained. 

(9) Ensure that insurance loss pay-
ments, condemnation awards, or simi-
lar proceeds are applied on debts in ac-
cordance with lien priorities on which 
the guarantee was based, or used to re-
build or acquire needed replacement 
collateral. 

(b) Partial releases. (1) A lender may 
release guaranteed loan security with-
out FSA concurrence as follows: 

(i) When the security item is being 
sold for market value and the proceeds 
will be applied to the loan in accord-
ance with lien priorities. In the case of 
term loans, proceeds will be applied as 
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extra payments and not as a regular in-
stallment on the loan. 

(ii) The security item will be used as 
a trade-in or source of down payment 
funds for a like item that will be taken 
as security. 

(iii) The security item has no present 
or prospective value. 

(2) A partial release of security may 
be approved in writing by the Agency 
upon the lender’s request when: 

(i) Proceeds will be used to make im-
provements to real estate that increase 
the value of the security by an amount 
equal to or greater than the value of 
the security being released. 

(ii) Security will be released outright 
with no consideration, but the total 
unpaid balance of the guaranteed loan 
is less than or equal to 75 percent of 
the value of the security for the loan 
after the release, excluding the value 
of growing crops or planned produc-
tion, based on a current appraisal of 
the security. 

(iii) Significant income generating 
property will not be released unless it 
is being replaced and business assets 
will not be released for use as a gift or 
any similar purpose. 

(iv) Agency concurrence is provided 
in writing to the lender’s written re-
quest. Standard eligible lenders and 
CLP lenders will submit the following 
to the Agency: 

(A) A current balance sheet on the 
borrower; and 

(B) A current appraisal of the secu-
rity. Based on the level of risk and es-
timated equity involved, the Agency 
will determine what security needs to 
be appraised. Any required security ap-
praisals must meet the requirements of 
§ 762.127; and 

(C) A description of the purpose of 
the release; and 

(D) Any other information requested 
by the Agency to evaluate the proposed 
servicing action. 

(3) The lender will provide the Agen-
cy copies of any agreements executed 
to carry out the servicing action. 

(4) PLP lenders will request servicing 
approval in accordance with their 
agreement with the Agency at the time 
of PLP status certification. 

(c) Subordinations. (1) The Agency 
may subordinate its security interest 
on a direct loan when a guaranteed 

loan is being made if the requirements 
of the regulations governing Agency di-
rect loan subordinations are met and 
only in the following circumstances: 

(i) To permit a guaranteed lender to 
advance funds and perfect a security 
interest in crops, feeder livestock, live-
stock offspring, or livestock products; 

(ii) When the lender requesting the 
guarantee needs the subordination of 
the Agency’s lien position to maintain 
its lien position when servicing or re-
structuring; 

(iii) When the lender requesting the 
guarantee is refinancing the debt of an-
other lender and the Agency’s position 
on real estate security will not be ad-
versely affected; or 

(iv) To permit a line of credit to be 
advanced for annual operating ex-
penses. 

(2) The Agency may subordinate its 
basic security in a direct loan to per-
mit guaranteed line of credit only 
when both of the following additional 
conditions are met: 

(i) The total unpaid balance of the di-
rect loans is less than or equal to 75 
percent of the value of all of the secu-
rity for the direct loans, excluding the 
value of growing crops or planned pro-
duction, at the time of the subordina-
tion. The direct loan security value 
will be determined by an appraisal. The 
lender requesting the subordination 
and guarantee is responsible for pro-
viding the appraisal and may charge 
the applicant a reasonable appraisal 
fee. 

(ii) The applicant cannot obtain suf-
ficient credit through a conventional 
guaranteed loan without a subordina-
tion. 

(3) The lender may not subordinate 
its interest in property which secures a 
guaranteed loan except as follows: 

(i) The lender may subordinate its se-
curity interest in crops, feeder live-
stock, livestock offspring, or livestock 
products when no funds have been ad-
vanced from the guaranteed loan for 
their production, so a lender can make 
a loan for annual production expenses; 
or 

(ii) The lender may, with written 
Agency approval, subordinate its inter-
est in basic security in cases where the 
subordination is required to allow an-
other lender to refinance an existing 
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prior lien, no additional debt is being 
incurred, and the lender’s security po-
sition will not be adversely affected by 
the subordination. 

(iii) The Agency’s national office 
may provide an exception to the subor-
dination prohibition if such action is in 
the Agency’s best interest. However, in 
no case can the loan made under the 
subordination include tax exempt fi-
nancing. 

(d) Transfer and assumption. Transfers 
and assumptions are subject to the fol-
lowing conditions: 

(1) For standard eligible and CLP 
lenders, the servicing action must be 
approved by the Agency in writing. 

(2) For standard eligible and CLP 
lenders, the transferee must apply for a 
loan in accordance with § 762.110, in-
cluding a current appraisal, unless the 
lien position of the guaranteed loan 
will not change, and any other infor-
mation requested by the Agency to 
evaluate the transfer and assumption. 

(3) PLP lenders may process transfers 
and assumptions in accordance with 
their agreement with the Agency. 

(4) Any required security appraisals 
must meet the requirements of 
§ 762.127. 

(5) The Agency will review, approve 
or reject the request in accordance 
with the time frames in § 762.130. 

(6) The transferee must meet the eli-
gibility requirements and loan limita-
tions for the loan being transferred, all 
requirements relating to loan rates and 
terms, loan security, feasibility, and 
environmental and other laws applica-
ble to a applicant under this part. 

(7) The lender will use its own as-
sumption agreements or conveyance 
instruments, providing they are legally 
sufficient to obligate the transferee for 
the total outstanding debt. The lender 
will provide the Agency copies of any 
agreements executed to carry out the 
servicing action. 

(8) The Agency approves the transfer 
and assumption by executing a modi-
fication of the guarantee to designate 
the party that assumed the guaranteed 
debt, the amount of debt at the time of 
the assumption, including interest that 
is being capitalized, and any new loan 
terms, if applicable. 

(9) The lender must give any holder 
notice of the transfer. If the rate and 

terms are changed, written concur-
rence from the holder is required. 

(10) The Agency will agree to releas-
ing the transferor or any guarantor 
from liability only if the requirements 
of § 762.146(c) are met. 

[64 FR 7378, Feb. 12, 1999, as amended at 66 
FR 7567, Jan. 24, 2001; 69 FR 44579, July 27, 
2004] 

§ 762.143 Servicing distressed ac-
counts. 

(a) A borrower is in default when 30 
days past due on a payment or in viola-
tion of provisions of the loan docu-
ments. 

(b) In the event of a borrower default, 
SEL and CLP lenders will: 

(1) Report to the Agency in accord-
ance with § 762.141. 

(2) Determine whether it will repur-
chase the guaranteed portion from the 
holder in accordance with § 762.144, if 
the guaranteed portion of the loan was 
sold on the secondary market. 

(3) Arrange a meeting with the bor-
rower within 15 days of default (45 days 
after payment due date for monetary 
defaults) to identify the nature of the 
delinquency and develop a course of ac-
tion that will eliminate the delin-
quency and correct the underlying 
problems. Non-monetary defaults will 
be handled in accordance with the lend-
er’s note, loan agreements and any 
other applicable loan documents. 

(i) The lender and borrower will pre-
pare a current balance sheet and cash 
flow projection in preparation for the 
meeting. If the borrower refuses to co-
operate, the lender will compile the 
best financial information available. 

(ii) The lender or the borrower may 
request the attendance of an Agency 
official. If requested, the Agency offi-
cial will assist in developing solutions 
to the borrower’s financial problems. 

(iii) The lender will summarize the 
meeting and proposed solutions on the 
Agency form for guaranteed loan bor-
rower default status completed after 
the meeting. The lender will indicate 
the results on this form for the lender’s 
consideration of the borrower for inter-
est assistance in conjunction with re-
scheduling under § 762.145(b). 

(iv) The lender must decide whether 
to restructure or liquidate the account 
within 90 days of default, unless the 
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lender can document circumstances 
that justify an extension by the Agen-
cy. 

(v) The lender may not initiate fore-
closure action on the loan until 60 days 
after eligibility of the borrower to par-
ticipate in the interest assistance pro-
grams has been determined by the 
Agency. If the lender or the borrower 
does not wish to consider servicing op-
tions under this section, this should be 
documented, and liquidation under 
§ 762.149 should begin. 

(vi) If a borrower is current on a 
loan, but will be unable to make a pay-
ment, a restructuring proposal may be 
submitted in accordance with § 762.145 
prior to the payment coming due. 

(c) PLP lenders will service defaulted 
loans according to their lender’s agree-
ment. 

[64 FR 7378, Feb. 12, 1999, as amended at 72 
FR 63297, Nov. 8, 2007] 

§ 762.144 Repurchase of guaranteed 
portion from a secondary market 
holder. 

(a) Request for repurchase. The holder 
may request the lender to repurchase 
the unpaid guaranteed portion of the 
loan when: 

(1) The borrower has not made a pay-
ment of principal and interest due on 
the loan for at least 60 days; or 

(2) The lender has failed to remit to 
the holder its pro-rata share of any 
payment made by the borrower within 
30 days of receipt of a payment. 

(b) Repurchase by the lender. (1) When 
a lender is requested to repurchase a 
loan from the holder, the lender must 
consider the request according to the 
servicing actions that are necessary on 
the loan. In order to facilitate serv-
icing and simplified accounting of loan 
transactions, lenders are encouraged to 
repurchase the loan upon the holder’s 
request. 

(2) The repurchase by the lender will 
be for an amount equal to the portion 
of the loan held by the holder plus ac-
crued interest. 

(3) The guarantee will not cover sepa-
rate servicing fees that the lender ac-
crues after the repurchase. 

(c) Repurchase by the Agency. (1) If the 
lender does not repurchase the loan, 
the holder must inform the Agency in 
writing that demand was made on the 

lender and the lender refused. Fol-
lowing the lender’s refusal, the holder 
may continue as holder of the guaran-
teed portion of the loan or request that 
the Agency purchase the guaranteed 
portion. Within 30 days after written 
demand to the Agency from the holder 
with required attachments, the Agency 
will forward to the holder payment of 
the unpaid principal balance, with ac-
crued interest to the date of repur-
chase. If the holder does not desire re-
purchase or purchase of a defaulted 
loan, the lender must forward the hold-
er its pro-rata share of payments, liq-
uidation proceeds and Agency loss pay-
ments. 

(2) With its demand on the Agency, 
the holder must include: 

(i) A copy of the written demand 
made upon the lender. 

(ii) Originals of the guarantee and 
note properly endorsed to the Agency, 
or the original of the assignment of 
guarantee. 

(iii) A copy of any written response 
to the demand of the holder by the 
lender. 

(iv) An account to which the Agency 
can forward the purchase amount via 
electronic funds transfer. 

(3) The amount due the holder from 
the Agency includes unpaid principal, 
unpaid interest to the date of demand, 
and interest which has accrued from 
the date of demand to the proposed 
payment date. 

(i) Upon request by the Agency, the 
lender must furnish upon Agency re-
quest a current statement, certified by 
a bank officer, of the unpaid principal 
and interest owed by the borrower and 
the amount due the holder. 

(ii) Any discrepancy between the 
amount claimed by the holder and the 
information submitted by the lender 
must be resolved by the lender and the 
holder before payment will be approved 
by the Agency. The Agency will not 
participate in resolution of any such 
discrepancy. When there is a discrep-
ancy, the 30 day Agency payment re-
quirement to the holder will be sus-
pended until the discrepancy is re-
solved. 

(iii) In the case of a request for Agen-
cy purchase, the Agency will only pay 
interest that accrues for up to 90 days 
from the date of the demand letter to 
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the lender requesting the repurchase. 
However, if the holder requested repur-
chase from the Agency within 60 days 
of the request to the lender and for any 
reason not attributable to the holder 
and the lender, the Agency cannot 
make payment within 30 days of the 
holder’s demand to the Agency, the 
holder will be entitled to interest to 
the date of payment. 

(4) At the time of purchase by the 
Agency, the original assignment of 
guarantee will be assigned by the hold-
er to the Agency without recourse, in-
cluding all rights, title, and interest in 
the loan. 

(5) Purchase by the Agency does not 
change, alter, or modify any of the 
lender’s obligations to the Agency 
specified in the lender’s agreement or 
guarantee; nor does the purchase waive 
any of the Agency’s rights against the 
lender. 

(6) The Agency succeeds to all rights 
of the holder under the Guarantee in-
cluding the right of set-off against the 
lender. 

(7) Within 180 days of the Agency’s 
purchase, the lender will reimburse the 
Agency the amount of repurchase, with 
accrued interest, through one of the 
following ways: 

(i) By liquidating the loan security 
and paying the Agency its pro-rata 
share of liquidation proceeds; or 

(ii) Paying the Agency the full 
amount the Agency paid to the holder 
plus any accrued interest. 

(8) The lender will be liable for the 
purchase amount and any expenses in-
curred by the Agency to maintain the 
loan in its portfolio or liquidate the se-
curity. While the Agency holds the 
guaranteed portion of the loan, the 
lender will transmit to the Agency any 
payment received from the borrower, 
including the pro-rata share of liquida-
tion or other proceeds. 

(9) If the borrower files for reorga-
nization under the provisions of the 
bankruptcy code or pays the account 
current while the purchase by the Gov-
ernment is being processed, the Agency 
may hold the loan as long it deter-
mines this action to be in the Agency’s 
interest. If the lender is not proceeding 
expeditiously to collect the loan or re-
imbursement is not waived under this 
paragraph, the Agency will demand 

payment by the lender and collect the 
purchase amount through administra-
tive offset of any claims due the lender. 

(10) The Agency may sell a purchased 
guaranteed loan on a non-recourse 
basis if it determines that selling the 
portion of the loan that it holds is in 
the Government’s best interest. A non- 
recourse purchase from the Agency re-
quires a written request to the Agency 
from the party that wishes to purchase 
it, and written concurrence from the 
lender; 

(d) Repurchase for servicing. (1) If, due 
to loan default or imminent loan re-
structuring, the lender determines that 
repurchase is necessary to adequately 
service the loan, the lender may repur-
chase the guaranteed portion of the 
loan from the holder, with the written 
approval of the Agency. 

(2) The lender will not repurchase 
from the holder for arbitrage purposes. 
With its request for Agency concur-
rence, the lender will notify the Agen-
cy of its plans to resell the guaranteed 
portion following servicing. 

(3) The holder will sell the guaran-
teed portion of the loan to the lender 
for an amount agreed to between the 
lender and holder. 

[64 FR 7378, Feb. 12, 1999, as amended at 69 
FR 44579, July 27, 2004] 

§ 762.145 Restructuring guaranteed 
loans. 

(a) General. (1) To restructure guar-
anteed loans standard eligible lenders 
must: 

(i) Obtain prior written approval of 
the Agency for all restructuring ac-
tions; and, 

(ii) Provide the items in paragraph 
(b) and (e) of this section to the Agency 
for approval. 

(2) If the standard eligible lender’s 
proposal for servicing is not agreed to 
by the Agency, the Agency approval of-
ficial will notify the lender in writing 
within 14 days of the lender’s request. 

(3) To restructure guaranteed loans 
CLP lenders must: 

(i) Obtain prior written approval of 
the Agency only for debt write down 
under this section. 

(ii) Submit all calculations required 
in paragraph (e) of this section for debt 
writedown. 
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(iii) For restructuring other than 
write down, provide FSA with a certifi-
cation that each requirement of this 
section has been met, a narrative out-
lining the circumstances surrounding 
the need for restructuring, and copies 
of any applicable calculations. 

(4) PLP lenders will restructure loans 
in accordance with their lender’s agree-
ment. 

(5) All lenders will submit copies of 
any restructured notes or lines of cred-
it to the Agency. 

(b) Requirements. For any restruc-
turing action, the following conditions 
apply: 

(1) The borrower meets the eligibility 
criteria of § 762.120, except the provi-
sions regarding prior debt forgiveness 
and delinquency on a federal debt do 
not apply. 

(2) The borrower’s ability to make 
the amended payment is documented 
by the following: 

(i) A feasible plan. 
(ii) Current financial statements 

from all liable parties. 
(iii) Verification of nonfarm income. 
(iv) Verification of all debts of $1,000 

or more. 
(v) Applicable credit reports. 
(vi) Financial history (and produc-

tion history for standard eligible lend-
ers) for the past 3 years to support the 
cash flow projections. 

(3) A final loss claim may be reduced, 
adjusted, or rejected as a result of neg-
ligent servicing after the concurrence 
with a restructuring action under this 
section. 

(4) Loans secured by real estate and/ 
or equipment can be restructured using 
a balloon payment, equal installments, 
or unequal installments. Under no cir-
cumstances may livestock or crops 
alone be used as security for a loan to 
be rescheduled using a balloon pay-
ment. If a balloon payment is used, the 
projected value of the real estate and/ 
or equipment security must indicate 
that the loan will be fully secured 
when the balloon payment becomes 
due. The projected value will be de-
rived from a current appraisal adjusted 
for depreciation of depreciable prop-
erty, such as buildings and other im-
provements, that occurs until the bal-
loon payment is due. For equipment se-
curity, a current appraisal is required. 

The lender is required to project the se-
curity value of the equipment at the 
time the balloon payment is due based 
on the remaining life of the equipment, 
or the depreciation schedule on the 
borrower’s Federal income tax return. 
Loans restructured with a balloon pay-
ment that are secured by real estate 
will have a minimum term of 5 years, 
and other loans will have a minimum 
term of 3 years before the scheduled 
balloon payment. If statutory limits on 
terms of loans prevent the minimum 
terms, balloon payments may not be 
used. If the loan is rescheduled with 
unequal installments, a feasible plan, 
as defined in § 762.102(b), must be pro-
jected for when installments are sched-
uled to increase. 

(5) If a borrower is current on a loan, 
but will be unable to make a payment, 
a restructuring proposal may be sub-
mitted prior to the payment coming 
due. 

(6) The lender may capitalize the out-
standing interest when restructuring 
the loan as follows: 

(i) As a result of the capitalization of 
interest, a rescheduled promissory note 
may increase the amount of principal 
the borrower is required to pay. How-
ever, in no case will such principal 
amount exceed the statutory loan lim-
its contained in § 761.8 of this chapter. 

(ii) When accrued interest causes the 
loan amount to exceed the statutory 
loan limits, rescheduling may be ap-
proved without capitalization of the 
amount that exceeds the limit. Non-
capitalized interest may be scheduled 
for repayment over the term of the re-
scheduled note. 

(iii) Only interest that has accrued at 
the rate indicated on the borrower’s 
original promissory notes may be cap-
italized. Late payment fees or default 
interest penalties that have accrued 
due to the borrower’s failure to make 
payments as agreed are not covered 
under the guarantee and may not be 
capitalized. 

(iv) The Agency will execute a modi-
fication of guarantee form to identify 
the new loan principal and the guaran-
teed portion if greater than the origi-
nal loan amounts, and to waive the re-
striction on capitalization of interest, 
if applicable, to the existing guarantee 
documents. The modification form will 

VerDate Mar<15>2010 08:54 Mar 08, 2011 Jkt 223018 PO 00000 Frm 00215 Fmt 8010 Sfmt 8010 Y:\SGML\223018.XXX 223018er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



206 

7 CFR Ch. VII (1–1–11 Edition) § 762.145 

be attached to the original guarantee 
as an addendum. 

(v) Approved capitalized interest will 
be treated as part of the principal and 
interest that accrues thereon, in the 
event that a loss should occur. 

(7) The lender’s security position will 
not be adversely affected because of 
the restructuring. New security instru-
ments may be taken if needed, but a 
loan does not have to be fully secured 
in order to be restructured, unless it is 
restructured with a balloon payment. 
When a loan is restructured using a 
balloon payment the lender must take 
a lien on all assets and project the loan 
to be fully secured at the time the bal-
loon payment becomes due, in accord-
ance with paragraph (b)(4) of this sec-
tion. 

(8) Any holder agrees to any changes 
in the original loan terms. If the holder 
does not agree, the lender must repur-
chase the loan from the holder for any 
loan restructuring to occur. 

(9) After a guaranteed loan is restruc-
tured, the lender must provide the 
Agency with a copy of the restructured 
promissory note. 

(10) For CL, the lender must certify 
that the borrower remains in compli-
ance with the approved conservation 
plan. 

(c) Rescheduling. The following condi-
tions apply when a guaranteed loan is 
rescheduled or reamortized: 

(1) Payments will be rescheduled 
within the following terms: 

(i) FO and existing SW may be amor-
tized over the remaining term of the 
note or rescheduled with an uneven 
payment schedule. The maturity date 
cannot exceed 40 years from the date of 
the original note. 

(ii) OL notes must be rescheduled 
over a period not to exceed 15 years 
from the date of the rescheduling. An 
OL line of credit may be rescheduled 
over a period not to exceed 7 years 
from the date of the rescheduling or 10 
years from the date of the original 
note, whichever is less. Advances can-
not be made against a line of credit 
loan that has had any portion of the 
loan rescheduled. 

(iii) CL will be amortized over the re-
maining term or rescheduled with an 
uneven payment schedule. The matu-

rity date cannot exceed 20 years from 
the date of the original note. 

(2) The interest rate for a rescheduled 
loan is the negotiated rate agreed upon 
by the lender and the borrower at the 
time of the action, subject to the loan 
limitations for each type of loan. 

(3) A new note is not necessary when 
rescheduling occurs. However, if a new 
note is not taken, the existing note or 
line of credit agreement must be modi-
fied by attaching an allonge or other 
legally effective amendment, evidenc-
ing the revised repayment schedule and 
any interest rate change. If a new note 
is taken, the new note must reference 
the old note and state that the indebt-
edness evidenced by the old note or line 
of credit agreement is not satisfied. 
The original note or line of credit 
agreement must be retained. 

(d) Deferrals. The following condi-
tions apply to deferrals: 

(1) Payments may be deferred up to 5 
years, but the loan may not be ex-
tended beyond the final due date of the 
note. 

(2) The principal portion of the pay-
ment may be deferred either in whole 
or in part. 

(3) Interest may be deferred only in 
part. Payment of a reasonable portion 
of accruing interest as indicated by the 
borrower’s cash flow projections is re-
quired for multi-year deferrals. 

(4) There must be a reasonable pros-
pect that the borrower will be able to 
resume full payments at the end of the 
deferral period. 

(e) Debt writedown. The following con-
ditions apply to debt writedown: 

(1) A lender may only write down a 
delinquent guaranteed loan or line of 
credit in an amount sufficient to per-
mit the borrower to develop a feasible 
plan as defined in § 762.102(b). 

(2) The lender will request other 
creditors to negotiate their debts be-
fore a writedown is considered. 

(3) The borrower cannot develop a 
feasible plan after consideration is 
given to rescheduling and deferral 
under this section. 

(4) The present value of the loan to 
be written down, based on the interest 
rate of the rescheduled loan, will be 
equal to or exceed the net recovery 
value of the loan collateral. 

VerDate Mar<15>2010 08:54 Mar 08, 2011 Jkt 223018 PO 00000 Frm 00216 Fmt 8010 Sfmt 8010 Y:\SGML\223018.XXX 223018er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



207 

Farm Service Agency, USDA § 762.146 

(5) The loan will be restructured with 
regular payments at terms no shorter 
than 5 years for a line of credit and OL 
term note; and no shorter than 20 years 
for FO and CL, unless required to be 
shorter by paragraphs (c)(1)(i) through 
(iii) of this section. 

(6) No further advances may be made 
on a line of credit that is written down. 

(7) Loans may not be written down 
with interest assistance. If a bor-
rower’s loan presently on interest as-
sistance requires a writedown, the 
writedown will be considered without 
interest assistance. 

(8) The writedown is based on writing 
down the shorter-term loans first. 

(9) When a lender requests approval 
of a writedown for a borrower with 
multiple loans, the security for all of 
the loans will be cross-collateralized 
and continue to serve as security for 
the loan that is written down. If a bor-
rower has multiple loans and one loan 
is written off entirely through debt 
writedown, the security for that loan 
will not be released and will remain as 
security for the other written down 
debt. Additional security instruments 
will be taken if required to cross- 
collateralize security and maintain 
lien priority. 

(10) The writedown will be evidenced 
by an allonge or amendment to the ex-
isting note or line of credit reflecting 
the writedown. 

(11) The borrower executes an Agency 
shared appreciation agreement for 
loans which are written down and se-
cured by real estate. 

(i) The lender will attach the original 
agreement to the restructured loan 
document. 

(ii) The lender will provide the Agen-
cy a copy of the executed agreement, 
and 

(iii) Security instruments must en-
sure future collection of any apprecia-
tion under the agreement. 

(12) The lender will prepare and sub-
mit the following to the Agency: 

(i) A current appraisal of all security 
in accordance with § 762.127. 

(ii) A completed report of loss on the 
appropriate Agency form for the pro-
posed writedown loss claim. 

(iii) Detailed writedown calculations 
as follows: 

(A) Calculate the present value. 

(B) Determine the net recovery 
value. 

(C) If the net recovery value exceeds 
the present value, writedown is un-
available; liquidation becomes the next 
servicing consideration. If the present 
value equals or exceeds the net recov-
ery value, the debt may be written 
down to the present value. 

(iv) The lender will make any adjust-
ment in the calculations as requested 
by the Agency. 

[64 FR 7378, Feb. 12, 1999; 64 FR 38298, July 16, 
1999, as amended at 66 FR 7567, Jan. 24, 2001; 
69 FR 44579, July 27, 2004; 70 FR 56107, Sept. 
26, 2005; 72 FR 17358, Apr. 9, 2007; 75 FR 54014, 
Sept. 1, 2010] 

§ 762.146 Other servicing procedures. 

(a) Additional loans and advances. (1) 
Notwithstanding any provision of this 
section, the PLP lender may make ad-
ditional loans or advances in accord-
ance with the lender’s agreement with 
the Agency. 

(2) SEL and CLP lenders must not 
make additional loans or advances 
without prior written approval of the 
Agency, except as provided in the bor-
rower’s loan or line of credit agree-
ment. 

(3) In cases of a guaranteed line of 
credit, lenders may make an emer-
gency advance when a line of credit has 
reached its ceiling. The emergency ad-
vance will be made as an advance under 
the line and not as a separate note. The 
lender’s loan documents must contain 
sufficient language to provide that any 
emergency advance will constitute a 
debt of the borrower to the lender and 
be secured by the security instrument. 
The following conditions apply: 

(i) The loan funds to be advanced are 
for authorized operating loan purposes; 

(ii) The financial benefit to the lend-
er and the Government from the ad-
vance will exceed the amount of the ad-
vance; and 

(iii) The loss of crops or livestock is 
imminent unless the advance is made. 

(4) Protective advance requirements 
are found in § 762.149. 

(b) Release of liability upon with-
drawal. An individual who is obligated 
on a guaranteed loan may be released 
from liability by a lender, with the 
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written consent of the Agency, pro-
vided the following conditions have 
been met: 

(1) The individual to be released has 
withdrawn from the farming or ranch-
ing operation; 

(2) A divorce decree or final property 
settlement does not hold the with-
drawing party responsible for the loan 
payments; 

(3) The withdrawing party’s interest 
in the security is conveyed to the indi-
vidual or entity with whom the loan 
will be continued; 

(4) The ratio of the amount of debt to 
the value of the remaining security is 
less than or equal to .75, or the with-
drawing party has no income or assets 
from which collection can be made; and 

(5) Withdrawal of the individual does 
not result in legal dissolution of the 
entity to which the loans are made. In-
dividually liable members of a general 
or limited partnership may not be re-
leased from liability. 

(6) The remaining liable party 
projects a feasible plan (see § 762.102(b)). 

(c) Release of liability after liquidation. 
After a final loss claim has been paid 
on the borrower’s account, the lender 
may release the borrower or guarantor 
from liability if; 

(1) The Agency agrees to the release 
in writing; 

(2) The lender documents its consid-
eration of the following factors con-
cerning the borrower or guarantors: 

(i) The likelihood that the borrower 
or guarantor will have a sufficient 
level of income in the reasonably near 
future to contribute to a meaningful 
reduction of the debt; 

(ii) The prospect that the borrower or 
guarantor will inherit assets in the 
near term that may be attached by the 
Agency for payment of a significant 
portion of the debt; 

(iii) Whether collateral has been 
properly accounted for, and whether li-
ability should be retained in order to 
take action against the borrower or a 
third party for conversion of security; 

(iv) The availability of other income 
or assets which are not security; 

(v) The possibility that assets have 
been concealed or improperly trans-
ferred; 

(vi) The effect of other guarantors on 
the loan; and 

(vii) Cash consideration or other col-
lateral in exchange for the release of li-
ability. 

(3) The lender will use its own release 
of liability documents. 

(d) Interest rate changes. (1) The lend-
er may change the interest rate on a 
performing (nondelinquent) loan only 
with the borrower’s consent. 

(2) If the loan has been sold on the 
secondary market, the lender must re-
purchase the loan or obtain the hold-
er’s written consent. 

(3) To change a fixed rate of interest 
to a variable rate of interest or vice 
versa, the lender and the borrower 
must execute a legally effective 
allonge or amendment to the existing 
note. 

(4) If a new note is taken, it will be 
attached to and refer to the original 
note. 

(5) The lender will inform the Agency 
of the rate change. 

(e) Consolidation. Two or more Agen-
cy guaranteed loans may be consoli-
dated, subject to the following condi-
tions: 

(1) The borrower must project a fea-
sible plan after the consolidation. See 
§ 762.102(b) for definition of feasible 
plan. 

(2) Only OL may be consolidated. 
(3) Existing lines of credit may only 

be consolidated with a new line of cred-
it if the final maturity date and condi-
tions for advances of the new line of 
credit are made the same as the exist-
ing line of credit. 

(4) Guaranteed OL may not be con-
solidated with a line of credit, even if 
the line of credit has been rescheduled. 

(5) Guaranteed loans made prior to 
October 1, 1991, cannot be consolidated 
with those loans made on or after Octo-
ber 1, 1991. 

(6) OL secured by real estate or with 
an outstanding interest assistance 
agreement or shared appreciation 
agreement cannot be consolidated. 

(7) A new note or line of credit agree-
ment will be taken. The new note or 
line of credit agreement must describe 
the note or line of credit agreement 
being consolidated and must state that 
the indebtedness evidenced by the note 
or line of credit agreement is not satis-
fied. The original note or line of credit 
agreement must be retained. 
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(8) The interest rate for a consoli-
dated OL loan is the negotiated rate 
agreed upon by the lender and the bor-
rower at the time of the action, subject 
to the loan limitations for each type of 
loan. 

(9) The Agency approves the consoli-
dation by executing a modification of 
guarantee. The modification will indi-
cate the consolidated loan amount, 
new terms, and percentage of guar-
antee, and will be attached to the 
originals of the guarantees being con-
solidated. If loans with a different 
guarantee percentage are consolidated, 
the new guarantee will be at the lowest 
percentage of guarantee being consoli-
dated 

(10) Any holders must consent to the 
consolidation, or the guaranteed por-
tion must be repurchased by the lend-
er. 

[64 FR 7378, Feb. 12, 1999, as amended at 66 
FR 7567, Jan. 24, 2001] 

§ 762.147 Servicing shared apprecia-
tion agreements. 

(a) Lender responsibilities. The lender 
is responsible for: 

(1) Monitoring the borrower’s compli-
ance with the shared appreciation 
agreement; 

(2) Notifying the borrower of the 
amount of recapture due; and, 

(3) Beginning October 1, 1999, a notice 
of the agreement’s provisions not later 
than 12 months before the end of the 
agreement; and 

(4) Reimbursing the Agency for its 
pro-rata share of recapture due. 

(b) Recapture. (1) Recapture of any 
appreciation of real estate security 
will take place at the end of the term 
of the agreement, or sooner if the fol-
lowing occurs: 

(i) On the conveyance of the real es-
tate security (or a portion thereof) by 
the borrower. 

(A) If only a portion of the real es-
tate is conveyed, recapture will only be 
triggered against the portion conveyed. 
Partial releases will be handled in ac-
cordance with § 762.142(b). 

(B) Transfer of title to the spouse of 
the borrower on the death of such bor-
rower will not be treated as a convey-
ance under the agreement. 

(ii) On repayment of the loan; or 
(iii) If the borrower ceases farming. 

(2) Calculating recapture. 
(i) The amount of recapture will be 

based on the difference between the 
value of the security at the time recap-
ture is triggered and the value of the 
security at the time of writedown, as 
shown on the shared appreciation 
agreement. 

(ii) Security values will be deter-
mined through appraisals obtained by 
the lender and meeting the require-
ments of § 762.127. 

(iii) All appraisal fees will be paid by 
the lender. 

(iv) The amount of recapture will not 
exceed the amount of writedown shown 
on the shared appreciation agreement. 

(v) If recapture is triggered within 4 
years of the date of the shared appre-
ciation agreement, the lender shall re-
capture 75 percent of any positive ap-
preciation in the market value of the 
property securing the loan or line of 
credit agreement. 

(vi) If recapture is triggered after 4 
years from the date of the shared ap-
preciation agreement, the lender shall 
recapture 50 percent of any positive ap-
preciation in the market value of the 
property securing the loan or line of 
credit agreement. 

(3) Servicing recapture debt. 
(i) If recapture is triggered under the 

shared appreciation agreement and the 
borrower is unable to pay the recapture 
in a lump sum, the lender may: 

(A) Reschedule the recapture debt 
with the consent of the Agency, pro-
vided the lender can document the bor-
rower’s ability to make amortized pay-
ments on the recapture debt, plus pay 
all other obligations. In such case, the 
recapture debt will not be covered by 
the guarantee; 

(B) Pay the Agency its pro rata share 
of the recapture due. In such case, the 
recapture debt of the borrower will be 
covered by the guarantee; or 

(C) Service the account in accordance 
with § 762.149. 

(ii) If recapture is triggered, and the 
borrower is able but unwilling to pay 
the recapture in a lump sum, the lend-
er will service the account in accord-
ance with § 762.149. 

(4) Paying the Agency. Any shared 
appreciation recaptured by the lender 
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will be shared on a pro-rata basis be-
tween the lender and the Agency. 

[64 FR 7378, Feb. 12, 1999, as amended at 75 
FR 54014, Sept. 3, 2010] 

§ 762.148 Bankruptcy. 
(a) Lender responsibilities. The lender 

must protect the guaranteed loan debt 
and all collateral securing the loan in 
bankruptcy proceedings. The lender’s 
responsibilities include, but are not 
limited to: 

(1) Filing a proof of claim where re-
quired and all the necessary papers and 
pleadings; 

(2) Attending, and where necessary, 
participating in meetings of the credi-
tors and court proceedings; 

(3) Protecting the collateral securing 
the guaranteed loan and resisting any 
adverse changes that may be made to 
the collateral; 

(4) Seeking a dismissal of the bank-
ruptcy proceeding when the operation 
as proposed by the borrower to the 
bankruptcy court is not feasible; 

(5) When permitted by the bank-
ruptcy code, requesting a modification 
of any plan of reorganization if it ap-
pears additional recoveries are likely. 

(6) Monitor confirmed plans under 
chapters 11, 12 and 13 of the bankruptcy 
code to determine borrower compli-
ance. If the borrower fails to comply, 
the lender will seek a dismissal of the 
reorganization plan; and 

(7) Keeping the Agency regularly in-
formed in writing on all aspects of the 
proceedings. 

(i) The lender will submit a default 
status report when the borrower de-
faults and every 60 days until the de-
fault is resolved or a final loss claim is 
paid. 

(ii) The default status report will be 
used to inform the Agency of the bank-
ruptcy filing, the reorganization plan 
confirmation date and effective date, 
when the reorganization plan is com-
plete, and when the borrower is not in 
compliance with the reorganization 
plan. 

(b) Bankruptcy expenses. (1) Reorga-
nization. 

(i) Expenses, such as legal fees and 
the cost of appraisals incurred by the 
lender as a direct result of the bor-
rower’s chapter 11, 12, or 13 reorganiza-
tion, are covered under the guarantee, 

provided they are reasonable, cus-
tomary, and provide a demonstrated 
economic benefit to the lender and the 
Agency. 

(ii) Lender’s in-house expenses, which 
are those expenses which would nor-
mally be incurred for administration of 
the loan, including in-house lawyers, 
are not covered by the guarantee. 

(2) Liquidation expenses in bank-
ruptcy. 

(i) Reasonable and customary liq-
uidation expenses may be deducted 
from the proceeds of the collateral in 
liquidation bankruptcy cases. 

(ii) In-house expenses are not consid-
ered customary liquidation expenses, 
may not be deducted from collateral 
proceeds, and are not covered by the 
guarantee. 

(c) Estimated loss claims in reorganiza-
tion—(1) At confirmation. The lender 
may submit an estimated loss claim 
upon confirmation of the reorganiza-
tion plan in accordance with the fol-
lowing: 

(i) The estimated loss payment will 
cover the guaranteed percentage of the 
principal and accrued interest written 
off, plus any allowable costs incurred 
as of the effective date of the plan. 

(ii) The lender will submit supporting 
documentation for the loss claim, and 
any additional information requested 
by the Agency, including justification 
for the legal fees included on the claim. 

(iii) The estimated loss payment may 
be revised as consistent with a court- 
approved reorganization plan. 

(iv) Protective advances made and 
approved in accordance with § 762.149 
may be included in an estimated loss 
claim associated with a reorganization, 
if: 

(A) They were incurred in connection 
with the initiation of liquidation ac-
tion prior to bankruptcy filing; or 

(B) The advance is required to pro-
vide repairs, insurance, etc. to protect 
the collateral as a result of delays in 
the case, or failure of the borrower to 
maintain the security. 

(2) Interest only losses. The lender 
may submit an estimated loss claim for 
interest only after confirmation of the 
reorganization plan in accordance with 
the following: 

(i) The loss claims may cover interest 
losses sustained as a result of a court- 
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ordered, permanent interest rate reduc-
tion. 

(ii) The loss claims will be processed 
annually on the anniversary date of 
the effective date of the reorganization 
plan. 

(iii) If the borrower performs under 
the terms of the reorganization plan, 
annual interest reduction loss claims 
will be submitted on or near the same 
date, beyond the period of the reorga-
nization plan. 

(3) Actual loss. 
(i) Once the reorganization plan is 

complete, the lender will provide the 
Agency with documentation of the ac-
tual loss sustained. 

(ii) If the actual loss sustained is 
greater than the prior estimated loss 
payment, the lender may submit a re-
vised estimated loss claim to obtain 
payment of the additional amount 
owed by the Agency under the guar-
antee. 

(iii) If the actual loss is less than the 
prior estimated loss, the lender will re-
imburse the Agency for the overpay-
ment plus interest at the note rate 
from the date of the payment of the es-
timated loss. 

(4) Payment to holder. In reorganiza-
tion bankruptcy, if a holder makes de-
mand upon the Agency, the Agency 
will pay the holder interest to the 
plan’s effective date. Accruing interest 
thereafter will be based upon the provi-
sions of the reorganization plan. 

(d) Liquidation under the bankruptcy 
code. (1) Upon receipt of notification 
that a borrower has filed for protection 
under Chapter 7 of the bankruptcy 
code, or a liquidation plan under chap-
ter 11, the lender must proceed accord-
ing to the liquidation procedures of 
this part. 

(2) If the property is abandoned by 
the trustee, the lender will conduct the 
liquidation according to § 762.149. 

(3) Proceeds received from partial 
sale of collateral during bankruptcy 
may be used by the lender to pay rea-
sonable costs, such as freight, labor 
and sales commissions, associated with 
the partial sale. Reasonable use of pro-
ceeds for this purpose must be docu-

mented with the final loss claim in ac-
cordance with § 762.149(i)(4). 

[64 FR 7378, Feb. 12, 1999, as amended at 71 
FR 43957, Aug. 3, 2006; 73 FR 32637, June 10, 
2008; 75 FR 54014, Sept. 3, 2010] 

§ 762.149 Liquidation. 
(a) Mediation. When it has been deter-

mined that default cannot be cured 
through any of the servicing options 
available, or if the lender does not wish 
to utilize any of the authorities pro-
vided in this part, the lender must: 

(1) Participate in mediation accord-
ing to the rules and regulations of any 
State which has a mandatory farmer- 
creditor mediation program; 

(2) Consider private mediation serv-
ices in those States which do not have 
a mandatory farmer-creditor medi-
ation program; and 

(3) Not agree to any proposals to re-
write the terms of a guaranteed loan 
which do not comply with this part. 
Any agreements reached as a result of 
mediation involving defaults and or 
loan restructuring must have written 
concurrence from the Agency before 
they are implemented. 

(b) Liquidation plan. If a default can-
not be cured after considering servicing 
options and mediation, the lender will 
proceed with liquidation of the collat-
eral in accordance with the following: 

(1) Within 150 days after the payment 
due date, all lenders will prepare a liq-
uidation plan. Standard eligible and 
CLP lenders will submit a written liq-
uidation plan to the Agency which in-
cludes: 

(i) Current balance sheets from all 
liable parties or, if the parties are not 
cooperative, the best information 
available, or in liquidation bank-
ruptcies, a copy of the bankruptcy 
schedules or discharge notice; 

(ii) A proposed method of maximizing 
the collection of debt which includes 
specific plans to collect any remaining 
loan balances on the guaranteed loan 
after loan collateral has been liq-
uidated, including possibilities for 
judgment; 

(A) If the borrower has converted 
loan security, the lender will deter-
mine whether litigation is cost effec-
tive. The lender must address, in the 
liquidation plan, whether civil or 
criminal action will be pursued. If the 
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lender does not pursue the recovery, 
the reason must be documented when 
an estimated loss claim is submitted. 

(B) Any proposal to release the bor-
rower from liability will be addressed 
in the liquidation plan in accordance 
with § 762.146(c)(2); 

(iii) An independent appraisal report 
on all collateral securing the loan that 
meets the requirements of § 762.127 and 
a calculation of the net recovery value 
of the security as defined in § 762.102. 
The appraisal requirement may be 
waived by the Agency in the following 
cases: 

(A) The bankruptcy trustee is han-
dling the liquidation and the lender has 
submitted the trustee’s determination 
of value; 

(B) The lender’s proposed method of 
liquidation rarely results in receipt of 
less than market value for livestock 
and used equipment; or 

(C) A purchase offer has already been 
received for more than the debt; 

(iv) An estimate of time necessary to 
complete the liquidation; 

(v) An estimated loss claim must be 
filed no later than 150 days past the 
payment due date unless the account 
has been completely liquidated and 
then a final loss claim must be filed. 

(vi) An estimate of reasonable liq-
uidation expenses; and 

(vii) An estimate of any protective 
advances. 

(2) PLP lenders will submit a liquida-
tion plan as required by their lender’s 
agreement. 

(c) Agency approval of the liquidation 
plan. (1) CLP lender’s or standard eligi-
ble lender’s liquidation plan, and any 
revisions of the plan, must be approved 
by the Agency. 

(2) If, within 20 calendar days of the 
Agency’s receipt of the liquidation 
plan, the Agency fails to approve it or 
fails to request that the lender make 
revisions, the lender may assume the 
plan is approved. The lender may then 
proceed to begin liquidation actions at 
its discretion as long as it has been at 
least 60 days since the borrower’s eligi-
bility for interest assistance was con-
sidered. 

(3) At its option, the Agency may liq-
uidate the guaranteed loan as follows: 

(i) Upon Agency request, the lender 
will transfer to the Agency all rights 

and interests necessary to allow the 
Agency to liquidate the loan. The 
Agency will not pay the lender for any 
loss until after the collateral is liq-
uidated and the final loss is deter-
mined; and 

(ii) If the Agency conducts the liq-
uidation, interest accrual will cease on 
the date the Agency notifies the lender 
in writing that it assumes responsi-
bility for the liquidation. 

(d) Estimated loss claims. An estimated 
loss claim must be submitted by all 
lenders no later than 150 days after the 
payment due date unless the account 
has been completely liquidated and 
then a final loss claim must be filed. 
The estimated loss will be based on the 
following: 

(1) The Agency will pay the lender 
the guaranteed percentage of the total 
outstanding debt, less the net recovery 
value of the remaining security, less 
any unaccounted for security; and 

(2) The lender will discontinue inter-
est accrual on the defaulted loan at the 
time the estimated loss claim is paid 
by the Agency. The Agency will not 
pay interest beyond 210 days from the 
payment due date. If the lender esti-
mates that there will be no loss after 
considering the costs of liquidation, an 
estimated loss of zero will be submitted 
and interest accrual will cease upon 
the approval of the estimated loss and 
never later than 210 days from the pay-
ment due date. The following excep-
tions apply: 

(i) In the case of a Chapter 7 bank-
ruptcy, in cases where the lender filed 
an estimated loss claim, the Agency 
will pay the lender interest that ac-
crues during and up to 45 days after the 
discharge on the portion of the chattel 
only secured debt that was estimated 
to be secured, but upon final liquida-
tion was found to be unsecured, and up 
to 90 days after the date of discharge 
on the portion of real estate secured 
debt that was estimated to be secured, 
but was found to be unsecured upon 
final disposition. 

(ii) The Agency will pay the lender 
interest that accrues during and up to 
90 days after the time period the lender 
is unable to dispose of acquired prop-
erty due to state imposed redemption 
rights on any unsecured portion of the 
loan during the redemption period, if 

VerDate Mar<15>2010 08:54 Mar 08, 2011 Jkt 223018 PO 00000 Frm 00222 Fmt 8010 Sfmt 8010 Y:\SGML\223018.XXX 223018er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



213 

Farm Service Agency, USDA § 762.149 

an estimated loss claim was paid by 
the Agency during the liquidation ac-
tion. 

(3) Packager fees and outside consult-
ant fees for servicing of guaranteed 
loans are not covered by the guarantee, 
and will not be paid in an estimated 
loss claim. 

(e) Protective advances. (1) Prior writ-
ten authorization from the Agency is 
required for all protective advances in 
excess of $5,000 for CLP lenders and 
$3,000 for standard eligible lenders. The 
dollar amount of protective advances 
allowed for PLP lenders will be speci-
fied when PLP status is awarded by the 
Agency or as contained in the lender’s 
agreement. 

(2) The lender may claim recovery for 
the guaranteed portion of any loss of 
monies advanced as protective ad-
vances as allowed in this part, plus in-
terest that accrues on the protective 
advances. 

(3) Payment for protective advances 
is made by the Agency when the final 
loss claim is approved, except in bank-
ruptcy actions. 

(4) Protective advances are used only 
when the borrower is in liquidation, 
liquidation is imminent, or when the 
lender has taken title to real property 
in a liquidation action. 

(5) Legal fees are not a protective ad-
vance. 

(6) Protective advances may only be 
made when the lender can demonstrate 
the advance is in the best interest of 
the lender and the Agency. 

(7) Protective advances must con-
stitute a debt of the borrower to the 
lender and be secured by the security 
instrument. 

(8) Protective advances must not be 
made in lieu of additional loans. 

(f) Unapproved loans or advances. The 
amount of any payments made by the 
borrower on unapproved loans or ad-
vances outside of the guarantee will be 
deducted from any loss claim sub-
mitted by the lender on the guaranteed 
loan, if that loan or advance was paid 
prior to, and to the detriment of, the 
guaranteed loan. 

(g) Acceleration. (1) If the borrower is 
not in bankruptcy, the lender shall 
send the borrower notice that the loan 
is in default and the entire debt has 
been determined due and payable im-

mediately after other servicing options 
have been exhausted. 

(2) The loan cannot be accelerated 
until after the borrower has been con-
sidered for interest assistance and the 
conclusion of mandatory mediation in 
accordance with § 762.149. 

(3) The lender will submit a copy of 
the acceleration notice or other docu-
ment to the Agency. 

(h) Foreclosure. (1) The lender is re-
sponsible for determining the nec-
essary parties to any foreclosure ac-
tion, or who should be named on a deed 
of conveyance taken in lieu of fore-
closure. 

(2) When the property is liquidated, 
the lender will apply the net proceeds 
to the guaranteed loan debt. 

(3) When it is necessary to enter a bid 
at a foreclosure sale, the lender may 
bid the amount that it determines is 
reasonable to protect its and the Agen-
cy’s interest. At a minimum, the lend-
er will bid the lesser of the net recov-
ery value or the unpaid guaranteed 
loan balance. 

(i) Final loss claims. (1) Lenders must 
submit a final loss claim when the se-
curity has been liquidated and all pro-
ceeds have been received and applied to 
the account. All proceeds must be ap-
plied to principal first and then toward 
accrued interest if the interest is still 
accruing. The application of the loss 
claim payment to the account does not 
automatically release the borrower of 
liability for any portion of the bor-
rower’s debt to the lender. The lender 
will continue to be responsible for col-
lecting the full amount of the debt and 
sharing these future recoveries with 
the Agency in accordance with para-
graph (j) of this section. 

(2) If a lender acquires title to prop-
erty either through voluntary convey-
ance or foreclosure proceeding, the 
lender will submit a final loss claim 
after disposing of the property. The 
lender may pay reasonable mainte-
nance expenses to protect the value of 
the property while it is owned by the 
lender. These may be paid as protective 
advances or deducted as liquidation ex-
penses from the sales proceeds when 
the lender disposes of the property. The 
lender must obtain Agency written 
concurrence before incurring mainte-
nance expenses which exceed the 
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amounts allowed in § 762.149(e)(1). Pack-
ager fees and outside consultant fees 
for servicing of guaranteed loans are 
not covered by the guarantee, and will 
not be paid in a final loss claim. 

(3) The lender will make its records 
available to the Agency for the Agen-
cy’s audit of the propriety of any loss 
payment. 

(4) All lenders will submit the fol-
lowing documents with a final loss 
claim: 

(i) An accounting of the use of loan 
funds; 

(ii) An accounting of the disposition 
of loan security and its proceeds; 

(iii) A copy of the loan ledger indi-
cating loan advances, interest rate 
changes, protective advances, and ap-
plication of payments, rental proceeds, 
and security proceeds, including a run-
ning outstanding balance total; and 

(iv) Documentation, as requested by 
the Agency, concerning the lender’s 
compliance with the requirements of 
this part. 

(5) The Agency will notify the lender 
of any discrepancies in the final loss 
claim or, approve or reject the claim 
within 40 days. Failure to do so will re-
sult in additional interest being paid to 
the lender for the number of days over 
40 taken to process the claim. 

(6) The Agency will reduce a final 
loss claim based on its calculation of 
the dollar amount of loss caused by the 
lender’s negligent servicing of the ac-
count. Loss claims may be reduced or 
rejected as a result of the following: 

(i) A loss claim may be reduced by 
the amount caused by the lender’s fail-
ure to secure property after a default, 
and will be reduced by the amount of 
interest that accrues when the lender 
fails to contact the borrower or takes 
no action to cure the default, once it 
occurs. Losses incurred as a result of 
interest accrual during excessive 
delays in collection, as determined by 
the Agency, will not be paid. 

(ii) Unauthorized release of security 
proceeds, failure to verify ownership or 
possession of security to be purchased, 
or failure to inspect collateral as often 
required so as to ensure its mainte-
nance. 

(7) Losses will not be reduced for the 
following: 

(i) Servicing deficiencies that did not 
contribute materially to the dollar 
amount of the loss. 

(ii) Unaccounted security, as long as 
the lender’s efforts to locate and re-
cover the missing collateral was equal 
to that which would have been ex-
pended in the case of an unguaranteed 
loan in the lender’s portfolio. 

(8) Default interest, late charges, and 
loan servicing fees are not payable 
under the loss claim. 

(9) The final loss will be the remain-
ing outstanding balance after applica-
tion of the estimated loss payment and 
the application of proceeds from the 
liquidation of the security. 

(10) If the final loss is less than the 
estimated loss, the lender will reim-
burse the Agency for the overpayment, 
plus interest at the note rate from the 
date of the estimated loss payment. 

(11) The lender will return the origi-
nal guarantee marked paid after re-
ceipt of a final loss claim. 

(j) Future Recovery. The lender will 
remit any recoveries made on the ac-
count after the Agency’s payment of a 
final loss claim to the Agency in pro-
portion to the percentage of guarantee, 
in accordance with the lender’s agree-
ment, until the account is paid in full 
or otherwise satisfied. 

(k) Overpayments. The lender will 
repay any final loss overpayment de-
termined by the Agency upon request. 

(l) Electronic funds transfer. The lend-
er will designate one or more financial 
institutions to which any Agency pay-
ments will be made via electronic 
funds transfer. 

(m) Establishment of Federal debt. Any 
amounts paid by the Agency on ac-
count of liabilities of the guaranteed 
loan borrower will constitute a Federal 
debt owing to the Agency by the guar-
anteed loan borrower. In such case, the 
Agency may use all remedies available 
to it, including offset under the Debt 
Collection Improvement Act of 1996, to 
collect the debt from the borrower. In-
terest charges will be established at 
the note rate of the guaranteed loan on 
the date the final loss claim is paid. 

[64 FR 7378, Feb. 12, 1999, as amended at 67 
FR 44016, July 1, 2002; 69 FR 44580, July 27, 
2004; 71 FR 43957, Aug. 3, 2006; 73 FR 32637, 
June 10, 2008] 

VerDate Mar<15>2010 08:54 Mar 08, 2011 Jkt 223018 PO 00000 Frm 00224 Fmt 8010 Sfmt 8010 Y:\SGML\223018.XXX 223018er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



215 

Farm Service Agency, USDA § 762.150 

§ 762.150 Interest assistance program. 
(a) Requests for interest assistance. In 

addition to the loan application items 
required by § 762.110, to apply for inter-
est assistance the lender’s cash flow 
budget for the guaranteed applicant 
must reflect the need for interest as-
sistance and the ability to cash flow 
with the subsidy. Interest assistance is 
available only on new guaranteed Oper-
ating Loans (OL). 

(b) Eligibility requirements. The lender 
must document that the following con-
ditions have been met for the applicant 
to be eligible for interest assistance: 

(1) A feasible plan cannot be achieved 
without interest assistance, but can be 
achieved with interest assistance. 

(2) If significant changes in the bor-
rower’s cash flow budget are antici-
pated after the initial 12 months, then 
the typical cash flow budget must dem-
onstrate that the borrower will still 
have a feasible plan following the an-
ticipated changes, with or without in-
terest assistance. 

(3) The typical cash flow budget must 
demonstrate that the borrower will 
have a feasible plan throughout the 
term of the loan. 

(4) The borrower, including members 
of an entity borrower, does not own 
any significant assets that do not con-
tribute directly to essential family liv-
ing or farm operations. The lender 
must determine the market value of 
any such non-essential assets and pre-
pare a cash flow budget and interest as-
sistance calculations based on the as-
sumption that these assets will be sold 
and the market value proceeds used for 
debt reduction. If a feasible plan can 
then be achieved, the borrower is not 
eligible for interest assistance. 

(5) A borrower may only receive in-
terest assistance if their total debts 
(including personal debts) prior to the 
new loan exceed 50 percent of their 
total assets (including personal assets). 
An entity’s debt to asset ratio will be 
based upon a financial statement that 
consolidates business and personal 
debts and assets of the entity and its 
members. Beginning farmers and 
ranchers, as defined in § 762.102, are ex-
cluded from this requirement. 

(c) Maximum assistance. The max-
imum total guaranteed OL debt on 
which a borrower can receive interest 

assistance is $400,000, regardless of the 
number of guaranteed loans out-
standing. This is a lifetime limit. 

(d) Maximum time for which interest as-
sistance is available. (1) A borrower may 
only receive interest assistance for one 
5-year period. The term of the interest 
assistance agreement executed under 
this section shall not exceed 5 consecu-
tive years from the date of the initial 
agreement signed by the applicant, in-
cluding any entity members, or the 
outstanding term of the loan, which-
ever is less. This is a lifetime limit. 

(2) Beginning farmers and ranchers, 
as defined in § 762.102, however, may be 
considered for two 5-year periods. The 
applicant must meet the definition of a 
beginning farmer and meet the other 
eligibility requirements outlined in 
paragraph (b) of this section at the 
onset of each 5-year period. A needs 
test will be completed in the fifth year 
of IA eligibility for beginning farmers, 
to determine continued eligibility for a 
second 5-year period. 

(3) Notwithstanding the limitation of 
paragraph (d)(1) of this section, a new 
interest assistance agreement may be 
approved for eligible borrowers to pro-
vide interest assistance through June 
8, 2009, provided the total period does 
not exceed 10 years from the effective 
date of the original interest assistance 
agreement. 

(e) Multiple loans. In the case of a bor-
rower with multiple guaranteed loans 
with one lender, interest assistance can 
be applied to each loan, only to one 
loan or any distribution the lender se-
lects, as necessary to achieve a feasible 
plan, subject to paragraph (c) of this 
section. 

(f) Terms. The typical term of sched-
uled loan repayment will not be re-
duced solely for the purpose of maxi-
mizing eligibility for interest assist-
ance. A loan must be scheduled over 
the maximum term typically used by 
lenders for similar type loans within 
the limits in § 762.124. An OL for the 
purpose of providing annual operating 
and family living expenses will be 
scheduled for repayment when the in-
come is scheduled to be received from 
the sale of the crops, livestock, and/or 
livestock products which will serve as 
security for the loan. An OL for pur-
poses other than annual operating and 
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family living expenses (i.e. purchase of 
equipment or livestock, or refinancing 
existing debt) will be scheduled over 7 
years from the effective date of the 
proposed interest assistance agree-
ment, or the life of the security, which-
ever is less. 

(g) Rate of interest. The lender may 
charge a fixed or variable interest rate, 
but not in excess of what the lender 
charges its average agricultural loan 
customer. 

(h) Agreement. The lender and bor-
rower must execute an interest assist-
ance agreement as prescribed by the 
Agency. 

(i) Interest assistance claims and pay-
ments. To receive an interest assistance 
payment, the lender must prepare and 
submit a claim on the appropriate 
Agency form. The following conditions 
apply: 

(1) Interest assistance payments will 
be four (4) percent of the average daily 
principal loan balance prorated over 
the number of days the loan has been 
outstanding during the payment pe-
riod. For loans with a note rate less 
than four (4) percent, interest assist-
ance payments will be the weighted av-
erage interest rate multiplied by the 
average daily principal balance. 

(2) The lender may select at the time 
of loan closing the date that they wish 
to receive an interest assistance pay-
ment. That date will be included in the 
interest assistance agreement. 

(i) The initial and final claims sub-
mitted under an agreement may be for 
a period less than 12 months. All other 
claims will be submitted for a 12-month 
period, unless there is a lender substi-
tution during the 12-month period in 
accordance with this section. 

(ii) In the event of liquidation, the 
final interest assistance claim will be 
submitted with the estimated loss 
claim or the final loss claim if an esti-
mated loss claim was not submitted. 
Interest will not be paid beyond the in-
terest accrual cutoff dates established 
in the loss claims according to 
§ 762.149(d)(2). 

(3) A claim should be filed within 60 
days of its due date. Claims not filed 
within 1 year from the due date will 
not be paid, and the amount due the 
lender will be permanently forfeited. 

(4) All claims will be supported by de-
tailed calculations of average daily 
principal balance during the claim pe-
riod. 

(5) Requests for continuation of in-
terest assistance for agreements dated 
prior to June 8, 2007 will be supported 
by the lender’s analysis of the appli-
cant’s farming operation and need for 
continued interest assistance as set out 
in their Interest Assistance Agree-
ments. The following information will 
be submitted to the Agency: 

(i) A summary of the operation’s ac-
tual financial performance in the pre-
vious year, including a detailed income 
and expense statement. 

(ii) A narrative description of the 
causes of any major differences be-
tween the previous year’s projections 
and actual performance, including a 
detailed income and expense state-
ment. 

(iii) A current balance sheet. 
(iv) A cash-flow budget for the period 

being planned. A monthly cash-flow 
budget is required for all lines of credit 
and operating loans made for annual 
operating purposes. All other loans 
may include either an annual or 
monthly cash-flow budget. 

(v) A copy of the interest assistance 
needs analysis portion of the applica-
tion form which has been completed 
based on the planned period’s cash-flow 
budget. 

(6) Interest Assistance Agreements 
dated June 8, 2007 or later do not re-
quire a request for continuation of in-
terest assistance. The lender will only 
be required to submit an Agency IA 
payment form and the average daily 
principal balance for the claim period, 
with supporting documentation. 

(7) Lenders may not charge or cause 
a borrower with an interest assistance 
agreement to be charged a fee for prep-
aration and submission of the items re-
quired for an annual interest assist-
ance claim. 

(j) Transfer, consolidation, and 
writedown. Loans covered by interest 
assistance agreements cannot be con-
solidated. Such loans can be trans-
ferred only when the transferee was 
liable for the debt on the effective date 
of the interest assistance agreement. 
Loans covered by interest assistance 
can be transferred to an entity if the 
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entity is eligible in accordance with 
§ 762.120 and § 762.150(b) and at least one 
entity member was liable for the debt 
on the effective date of the interest as-
sistance agreement. Interest assistance 
will be discontinued as of the date of 
any writedown on a loan covered by an 
interest assistance agreement. 

(k) Rescheduling and deferral. When a 
borrower defaults on a loan with inter-
est assistance or the loan otherwise re-
quires rescheduling or deferral, the in-
terest assistance agreement will re-
main in effect for that loan at its exist-
ing terms. The lender may reschedule 
the loan in accordance with § 762.145. 
For Interest Assistance Agreements 
dated June 8, 2007 or later increases in 
the restructured loan amount above 
the amount originally obligated do not 
require additional funding; however, 
interest assistance is not available on 
that portion of the loan as interest as-
sistance is limited to the original loan 
amount. 

(l) Bankruptcy. In cases where the in-
terest on a loan covered by an interest 
assistance agreement is reduced by 
court order in a reorganization plan 
under the bankruptcy code, interest as-
sistance will be terminated effective on 
the date of the court order. Guaranteed 
loans which have had their interest re-
duced by bankruptcy court order are 
not eligible for interest assistance. 

(m) Termination of interest assistance 
payments. Interest assistance payments 
will cease upon termination of the loan 
guarantee, upon reaching the expira-
tion date contained in the agreement, 
or upon cancellation by the Agency 
under the terms of the interest assist-
ance agreement. In addition, for loan 
guarantees sold into the secondary 
market, Agency purchase of the guar-
anteed portion of a loan will terminate 
the interest assistance. 

(n) Excessive interest assistance. Upon 
written notice to the lender, borrower, 
and any holder, the Agency may amend 
or cancel the interest assistance agree-
ment and collect from the lender any 
amount of interest assistance granted 
which resulted from incomplete or in-
accurate information, an error in com-
putation, or any other reason which re-
sulted in payment that the lender was 
not entitled to receive. 

(o) Condition for cancellation. The In-
terest Assistance Agreement is incon-
testable except for fraud or misrepre-
sentation, of which the lender or bor-
rower have actual knowledge at the 
time the interest assistance agreement 
is executed, or which the lender or bor-
rower participates in or condones. 

(p) Substitution. If there is a substi-
tution of lender, the original lender 
will prepare and submit to the Agency 
a claim for its final interest assistance 
payment calculated through the effec-
tive date of the substitution. This final 
claim will be submitted for processing 
at the time of the substitution. 

(1) Interest assistance will continue 
automatically with the new lender. 

(2) The new lender must follow para-
graph (i) of this section to receive their 
initial and subsequent interest assist-
ance payments. 

(q) Exception Authority. The Deputy 
Administrator for Farm Loan Pro-
grams has the authority to grant an 
exception to any requirement involving 
interest assistance if it is in the best 
interest of the Government and is not 
inconsistent with other applicable law. 

[72 FR 17358, Apr. 9, 2007] 

§§ 762.151–762.158 [Reserved] 

§ 762.159 Pledging of guarantee. 

A lender may pledge all or part of the 
guaranteed or unguaranteed portion of 
the loan as security to a Federal Home 
Loan Bank, a Federal Reserve Bank, a 
Farm Credit System Bank, or any 
other funding source determined ac-
ceptable by the Agency. 

[70 FR 56107, Sept. 26, 2005] 

§ 762.160 Assignment of guarantee. 

(a) The following general require-
ments apply to assigning guaranteed 
loans: 

(1) Subject to Agency concurrence, 
the lender may assign all or part of the 
guaranteed portion of the loan to one 
or more holders at or after loan clos-
ing, if the loan is not in default. How-
ever, a line of credit cannot be as-
signed. The lender must always retain 
the unguaranteed portion in their port-
folio, regardless of how the loan is 
funded. 
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(2) The Agency may refuse to execute 
the Assignment of Guarantee and pro-
hibit the assignment in case of the fol-
lowing: 

(i) The Agency purchased and is hold-
er of a loan that was assigned by the 
lender that is requesting the assign-
ment. 

(ii) The lender has not complied with 
the reimbursement requirements of 
§ 762.144(c)(7), except when the 180 day 
reimbursement or liquidation require-
ment has been waived by the Agency. 

(3) The lender will provide the Agen-
cy with copies of all appropriate forms 
used in the assignment. 

(4) The guaranteed portion of the 
loan may not be assigned by the lender 
until the loan has been fully disbursed 
to the borrower. 

(5) The lender is not permitted to as-
sign any amount of the guaranteed or 
unguaranteed portion of the loan to 
the applicant or borrower, or members 
of their immediate families, their offi-
cers, directors, stockholders, other 
owners, or any parent, subsidiary, or 
affiliate. 

(6) Upon the lender’s assignment of 
the guaranteed portion of the loan, the 
lender will remain bound to all obliga-
tions indicated in the Guarantee, Lend-
er’s Agreement, the Agency program 
regulations, and to future program reg-
ulations not inconsistent with the pro-
visions of the Lenders Agreement. The 
lender retains all rights under the se-
curity instruments for the protection 
of the lender and the United States. 

(b) The following will occur upon the 
lender’s assignment of the guaranteed 
portion of the loan: 

(1) The holder will succeed to all 
rights of the Guarantee pertaining to 
the portion of the loan assigned. 

(2) The lender will send the holder 
the borrower’s executed note attached 
to the Guarantee. 

(3) The holder, upon written notice to 
the lender and the Agency, may assign 
the unpaid guaranteed portion of the 
loan. The holder must assign the guar-
anteed portion back to the original 
lender if requested for servicing or liq-
uidation of the account. 

(4) The Guarantee or Assignment of 
Guarantee in the holder’s possession 
does not cover: 

(i) Interest accruing 90 days after the 
holder has demanded repurchase by the 
lender, except as provided in the As-
signment of Guarantee and 
§ 762.144(c)(3)(iii). 

(ii) Interest accruing 90 days after 
the lender or the Agency has requested 
the holder to surrender evidence of 
debt repurchase, if the holder has not 
previously demanded repurchase. 

(c) Negotiations concerning pre-
miums, fees, and additional payments 
for loans are to take place between the 
holder and the lender. The Agency will 
participate in such negotiations only 
as a provider of information. 

[70 FR 56107, Sept. 26, 2005] 

PART 763 [RESERVED] 

PART 764—DIRECT LOAN MAKING 

Subpart A—Overview 

Sec. 
764.1 Introduction. 
764.2 Abbreviations and definitions. 
764.3–764.50 [Reserved] 

Subpart B—Loan Application Process 

764.51 Loan application. 
764.52 Processing an incomplete applica-

tion. 
764.53 Processing the complete application. 
764.54 Preferences when there is limited 

funding. 
764.55–764.100 [Reserved] 

Subpart C—Requirements for All Direct 
Program Loans 

764.101 General eligibility requirements. 
764.102 General limitations. 
764.103 General security requirements. 
764.104 General real estate security require-

ments. 
764.105 General chattel security require-

ments. 
764.106 Exceptions to security requirements. 
764.107 General appraisal requirements. 
764.108 General insurance requirements. 
764.109–764.150 [Reserved] 

Subpart D—Farm Ownership Loan Program 

764.151 Farm Ownership loan uses. 
764.152 Eligibility requirements. 
764.153 Limitations. 
764.154 Rates and terms. 
764.155 Security requirements. 
764.156–764.200 [Reserved] 
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