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(8) The interest rate for a consoli-
dated OL loan is the negotiated rate 
agreed upon by the lender and the bor-
rower at the time of the action, subject 
to the loan limitations for each type of 
loan. 

(9) The Agency approves the consoli-
dation by executing a modification of 
guarantee. The modification will indi-
cate the consolidated loan amount, 
new terms, and percentage of guar-
antee, and will be attached to the 
originals of the guarantees being con-
solidated. If loans with a different 
guarantee percentage are consolidated, 
the new guarantee will be at the lowest 
percentage of guarantee being consoli-
dated 

(10) Any holders must consent to the 
consolidation, or the guaranteed por-
tion must be repurchased by the lend-
er. 

[64 FR 7378, Feb. 12, 1999, as amended at 66 
FR 7567, Jan. 24, 2001] 

§ 762.147 Servicing shared apprecia-
tion agreements. 

(a) Lender responsibilities. The lender 
is responsible for: 

(1) Monitoring the borrower’s compli-
ance with the shared appreciation 
agreement; 

(2) Notifying the borrower of the 
amount of recapture due; and, 

(3) Beginning October 1, 1999, a notice 
of the agreement’s provisions not later 
than 12 months before the end of the 
agreement; and 

(4) Reimbursing the Agency for its 
pro-rata share of recapture due. 

(b) Recapture. (1) Recapture of any 
appreciation of real estate security 
will take place at the end of the term 
of the agreement, or sooner if the fol-
lowing occurs: 

(i) On the conveyance of the real es-
tate security (or a portion thereof) by 
the borrower. 

(A) If only a portion of the real es-
tate is conveyed, recapture will only be 
triggered against the portion conveyed. 
Partial releases will be handled in ac-
cordance with § 762.142(b). 

(B) Transfer of title to the spouse of 
the borrower on the death of such bor-
rower will not be treated as a convey-
ance under the agreement. 

(ii) On repayment of the loan; or 
(iii) If the borrower ceases farming. 

(2) Calculating recapture. 
(i) The amount of recapture will be 

based on the difference between the 
value of the security at the time recap-
ture is triggered and the value of the 
security at the time of writedown, as 
shown on the shared appreciation 
agreement. 

(ii) Security values will be deter-
mined through appraisals obtained by 
the lender and meeting the require-
ments of § 762.127. 

(iii) All appraisal fees will be paid by 
the lender. 

(iv) The amount of recapture will not 
exceed the amount of writedown shown 
on the shared appreciation agreement. 

(v) If recapture is triggered within 4 
years of the date of the shared appre-
ciation agreement, the lender shall re-
capture 75 percent of any positive ap-
preciation in the market value of the 
property securing the loan or line of 
credit agreement. 

(vi) If recapture is triggered after 4 
years from the date of the shared ap-
preciation agreement, the lender shall 
recapture 50 percent of any positive ap-
preciation in the market value of the 
property securing the loan or line of 
credit agreement. 

(3) Servicing recapture debt. 
(i) If recapture is triggered under the 

shared appreciation agreement and the 
borrower is unable to pay the recapture 
in a lump sum, the lender may: 

(A) Reschedule the recapture debt 
with the consent of the Agency, pro-
vided the lender can document the bor-
rower’s ability to make amortized pay-
ments on the recapture debt, plus pay 
all other obligations. In such case, the 
recapture debt will not be covered by 
the guarantee; 

(B) Pay the Agency its pro rata share 
of the recapture due. In such case, the 
recapture debt of the borrower will be 
covered by the guarantee; or 

(C) Service the account in accordance 
with § 762.149. 

(ii) If recapture is triggered, and the 
borrower is able but unwilling to pay 
the recapture in a lump sum, the lend-
er will service the account in accord-
ance with § 762.149. 

(4) Paying the Agency. Any shared 
appreciation recaptured by the lender 
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will be shared on a pro-rata basis be-
tween the lender and the Agency. 

[64 FR 7378, Feb. 12, 1999, as amended at 75 
FR 54014, Sept. 3, 2010] 

§ 762.148 Bankruptcy. 
(a) Lender responsibilities. The lender 

must protect the guaranteed loan debt 
and all collateral securing the loan in 
bankruptcy proceedings. The lender’s 
responsibilities include, but are not 
limited to: 

(1) Filing a proof of claim where re-
quired and all the necessary papers and 
pleadings; 

(2) Attending, and where necessary, 
participating in meetings of the credi-
tors and court proceedings; 

(3) Protecting the collateral securing 
the guaranteed loan and resisting any 
adverse changes that may be made to 
the collateral; 

(4) Seeking a dismissal of the bank-
ruptcy proceeding when the operation 
as proposed by the borrower to the 
bankruptcy court is not feasible; 

(5) When permitted by the bank-
ruptcy code, requesting a modification 
of any plan of reorganization if it ap-
pears additional recoveries are likely. 

(6) Monitor confirmed plans under 
chapters 11, 12 and 13 of the bankruptcy 
code to determine borrower compli-
ance. If the borrower fails to comply, 
the lender will seek a dismissal of the 
reorganization plan; and 

(7) Keeping the Agency regularly in-
formed in writing on all aspects of the 
proceedings. 

(i) The lender will submit a default 
status report when the borrower de-
faults and every 60 days until the de-
fault is resolved or a final loss claim is 
paid. 

(ii) The default status report will be 
used to inform the Agency of the bank-
ruptcy filing, the reorganization plan 
confirmation date and effective date, 
when the reorganization plan is com-
plete, and when the borrower is not in 
compliance with the reorganization 
plan. 

(b) Bankruptcy expenses. (1) Reorga-
nization. 

(i) Expenses, such as legal fees and 
the cost of appraisals incurred by the 
lender as a direct result of the bor-
rower’s chapter 11, 12, or 13 reorganiza-
tion, are covered under the guarantee, 

provided they are reasonable, cus-
tomary, and provide a demonstrated 
economic benefit to the lender and the 
Agency. 

(ii) Lender’s in-house expenses, which 
are those expenses which would nor-
mally be incurred for administration of 
the loan, including in-house lawyers, 
are not covered by the guarantee. 

(2) Liquidation expenses in bank-
ruptcy. 

(i) Reasonable and customary liq-
uidation expenses may be deducted 
from the proceeds of the collateral in 
liquidation bankruptcy cases. 

(ii) In-house expenses are not consid-
ered customary liquidation expenses, 
may not be deducted from collateral 
proceeds, and are not covered by the 
guarantee. 

(c) Estimated loss claims in reorganiza-
tion—(1) At confirmation. The lender 
may submit an estimated loss claim 
upon confirmation of the reorganiza-
tion plan in accordance with the fol-
lowing: 

(i) The estimated loss payment will 
cover the guaranteed percentage of the 
principal and accrued interest written 
off, plus any allowable costs incurred 
as of the effective date of the plan. 

(ii) The lender will submit supporting 
documentation for the loss claim, and 
any additional information requested 
by the Agency, including justification 
for the legal fees included on the claim. 

(iii) The estimated loss payment may 
be revised as consistent with a court- 
approved reorganization plan. 

(iv) Protective advances made and 
approved in accordance with § 762.149 
may be included in an estimated loss 
claim associated with a reorganization, 
if: 

(A) They were incurred in connection 
with the initiation of liquidation ac-
tion prior to bankruptcy filing; or 

(B) The advance is required to pro-
vide repairs, insurance, etc. to protect 
the collateral as a result of delays in 
the case, or failure of the borrower to 
maintain the security. 

(2) Interest only losses. The lender 
may submit an estimated loss claim for 
interest only after confirmation of the 
reorganization plan in accordance with 
the following: 

(i) The loss claims may cover interest 
losses sustained as a result of a court- 
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