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from the date of the application for 
considering homestead protection. If a 
current appraisal does not exist, the 
applicant will select an independent 
real estate appraiser from a list of ap-
praisers approved by the Agency. 

§ 766.155 Conflict with State law. 
If there is a conflict between a bor-

rower’s homestead protection rights 
and any provisions of State law relat-
ing to redemption rights, the State law 
prevails. 

§§ 766.156–766.200 [Reserved] 

Subpart E—Servicing Shared Ap-
preciation Agreements and 
Net Recovery Buyout Agree-
ments 

§ 766.201 Shared Appreciation Agree-
ment. 

(a) When a SAA is required. The Agen-
cy requires a borrower to enter into a 
SAA with the Agency covering all real 
estate security when the borrower: 

(1) Owns any real estate that serves 
or will serve as loan security; and 

(2) Accepts a writedown in accord-
ance with § 766.111. 

(b) When SAA is due. The borrower 
must repay the calculated amount of 
shared appreciation after a term of 5 
years from the date of the writedown, 
or earlier if: 

(1) The borrower sells or conveys all 
or a portion of the Agency’s real estate 
security, unless real estate is conveyed 
upon the death of a borrower to a 
spouse who will continue farming; 

(2) The borrower repays or satisfies 
all FLP loans; 

(3) The borrower ceases farming; or 
(4) The Agency accelerates the bor-

rower’s loans. 

§ 766.202 Determining the shared ap-
preciation due. 

(a) The value of the real estate secu-
rity at the time of maturity of the 
SAA (market value) will be the ap-
praised value of the security at the 
highest and best use, less the increase 
in the value of the security resulting 
from capital improvements added dur-
ing the term of the SAA (contributory 
value). The market value of the real es-
tate security property will be deter-

mined based on a current appraisal 
completed within the previous 12 
months in accordance with § 761.7 of 
this chapter, and subject to the fol-
lowing: 

(1) Prior to completion of the ap-
praisal, the borrower will identify any 
capital improvements that have been 
added to the real estate security since 
the execution of the SAA. 

(2) The appraisal must specifically 
identify the contributory value of cap-
ital improvements made to the real es-
tate security during the term of the 
SAA to make deductions for that 
value. 

(3) For calculation of shared appre-
ciation recapture, the contributory 
value of capital improvements added 
during the term of the SAA will be de-
ducted from the market value of the 
property. Such capital improvements 
must also meet at least one of the fol-
lowing criteria: 

(i) It is the borrower’s primary resi-
dence. If the new residence is affixed to 
the real estate security as a replace-
ment for a residence which existed on 
the security property when the SAA 
was originally executed, or, the living 
area square footage of the original resi-
dence was expanded, only the value 
added to the real property by the new 
or expanded portion of the original res-
idence (if it added value) will be de-
ducted from the market value. 

(ii) It is an improvement to the real 
estate with a useful life of over one 
year and is affixed to the property, the 
following conditions must be met: 

(A) The item must have been capital-
ized and not taken as an annual oper-
ating expense on the borrower’s Fed-
eral income tax returns. The borrower 
must provide copies of appropriate tax 
returns to verify that capital improve-
ments claimed for shared appreciation 
recapture reduction are capitalized. 

(B) If the new item is affixed to the 
real estate as a replacement for an 
item that existed on the real estate at 
the time the SAA was originally exe-
cuted, only the value added by the new 
item will be deducted from the market 
value. 

(b) In the event of a partial sale, an 
appraisal of the property being sold 
may be required to determine the mar-
ket value at the time the SAA was 
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signed if such value cannot be obtained 
through another method. 

§ 766.203 Payment of recapture. 

(a) The borrower must pay on the due 
date or 30 days from Agency notifica-
tion, whichever is later: 

(1) Seventy-five percent of the appre-
ciation in the real estate security if 
the agreement is triggered within 4 
years or less from the date of the 
writedown; or 

(2) Fifty percent of such appreciation 
if the agreement is triggered more than 
4 years from the date of the writedown 
or when the agreement matures. 

(b) If the borrower sells a portion of 
the security, the borrower must pay 
shared appreciation only on the por-
tion sold. Shared appreciation on the 
remaining portion will be due in ac-
cordance with paragraph (a) of this sec-
tion. 

(c) The amount of recapture cannot 
exceed the amount of the debt written 
off through debt writedown. 

§ 766.204 Amortization of recapture. 

(a) The Agency will amortize the re-
capture into a Shared Appreciation 
Payment Agreement provided the bor-
rower: 

(1) Has not ceased farming and the 
borrower’s account has not been accel-
erated; 

(2) Provides a complete application 
in accordance with § 764.51(b), by the re-
capture due date or within 60 days of 
Agency notification of the amount of 
recapture due, whichever is later; 

(3) Is unable to pay the recapture and 
cannot obtain funds from any other 
source; 

(4) Develops a feasible plan that in-
cludes repayment of the shared appre-
ciation amount; 

(5) Provides a lien on all assets, ex-
cept those listed in § 766.112(b); and 

(6) Signs loan agreements and secu-
rity instruments as required. 

(b) If the borrower later becomes de-
linquent or financially distressed, re-
amortization of the Shared Apprecia-
tion Payment Agreement can be con-
sidered under subpart C of this part. 

§ 766.205 Shared Appreciation Pay-
ment Agreement rates and terms. 

(a) The interest rate for Shared Ap-
preciation Payment Agreements is the 
Agency’s SA amortization rate. 

(b) The term of the Shared Apprecia-
tion Payment Agreement is based on 
the borrower’s repayment ability and 
the useful life of the security. The term 
will not exceed 25 years. 

§ 766.206 Net Recovery Buyout Recap-
ture Agreement. 

(a) Servicing existing Net Recovery 
Buyout Recapture Agreements. Prior to 
July 3, 1996, the Agency was authorized 
to offer borrowers buy out their loans 
at the net recovery value. A Net Recov-
ery Buyout Agreement was required for 
borrowers who bought out their loans 
at the net recovery value. The Agency 
services existing Net Recovery Buyout 
Recapture Agreements as described in 
this section. 

(b) Requirements and terms.(1) The 
term of a Net Recovery Buyout Recap-
ture Agreement is 10 years. Net Recov-
ery Buyout Recapture Agreements are 
secured by a lien on the former bor-
rower’s real estate. 

(2) If the former borrower sells or 
conveys real estate within the 10-year 
term, the former borrower must repay 
the Agency the lesser of: 

(i) The market value of the real es-
tate parcel at the time of sale or con-
veyance, as determined by an Agency 
appraisal, minus the portion of the re-
covery value of the real estate paid to 
the Agency in the buyout; 

(ii) The market value of the real es-
tate parcel at the time of the sale or 
conveyance, as determined by an Agen-
cy appraisal, minus: 

(A) The unpaid balance of prior liens 
at the time of the sale or conveyance; 
and 

(B) The net recovery value of the real 
estate the borrower paid to the Agency 
in the buyout if this amount has not 
been accounted for as a prior lien; 

(iii) The total amount of the FLP 
debt the Agency wrote off for loans se-
cured by real estate. 

(3) If the former borrower does not 
pay the amount due, the Agency will 
liquidate the Net Recovery Buyout ac-
count in accordance with subpart H of 
this part. 
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