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(iii) American National Standards In-
stitute Headquarters, 25 West 43rd 
Street, New York, NY 10036. Telephone 
number: 212–642–4980, or go to: http:// 
www.ansi.org. 

(iv) National Fire Protection Asso-
ciation, 1 Batterymarch Park, Quincy, 
MA 02169. Telephone: 617 770–3000, or go 
to: http://www.nfpa.org. 

(v) American Conference of Govern-
mental Industrial Hygienist (ACGIH), 
1330 Kemper Meadow Drive, Cincinnati, 
OH 45240. Telephone number 513–742– 
2020, or go to: http://www.acgih.org. 

(vi) American Society of Mechanical 
Engineers (ASME), P.O. Box 2300 Fair-
field, NJ 07007. Telephone: 800–843–2763, 
or got to: http://www.asme.org. 

(b) List of standards incorporated by 
reference. (1) American National Stand-
ards Institute (ANSI) Z88.2, ‘‘American 
National Standard for Respiratory Pro-
tection,’’ (1992). 

(2) ANSI Z136.1, ‘‘Safe Use of Lasers,’’ 
(2000). 

(3) ANSI Z49.1, ‘‘Safety in Welding, 
Cutting and Allied Processes,’’ sections 
4.3 and E4.3, (1999). 

(4) National Fire Protection Associa-
tion (NFPA) 70, ‘‘National Electrical 
Code,’’ (2005). 

(5) NFPA 70E, ‘‘Standard for Elec-
trical Safety in the Workplace,’’ (2004). 

(6) American Conference of Govern-
mental Industrial Hygienists, 
‘‘Threshold Limit Values for Chemical 
Substances and Physical Agents and 
Biological Exposure Indices,’’ (2005). 

(7) American Society of Mechanical 
Engineers (ASME) Boilers and Pressure 
Vessel Code, sections I through XII in-
cluding applicable Code Cases, (2004). 

(8) ASME B31 (ASME Code for Pres-
sure Piping) as follows: 

(i) B31.1—2001—Power Piping, and 
B31.1a—2002—Addenda to ASME B31.1— 
2001; 

(ii) B31.2—1968—Fuel Gas Piping; 
(iii) B31.3—2002—Process Piping; 
(iv) B31.4—2002—Pipeline Transpor-

tation Systems for Liquid Hydro-
carbons and Other Liquids; 

(v) B31.5—2001—Refrigeration Piping 
and Heat Transfer Components, and 
B31.5a—2004, Addenda to ASME B31.5— 
2001; 

(vi) B31.8—2003—Gas Transmission 
and Distribution Piping Systems; 

(vii) B31.8S—2001—Managing System 
Integrity of Gas Pipelines; 

(viii) B31.9—1996—Building Services 
Piping; 

(ix) B31.11—2002—Slurry Transpor-
tation Piping Systems; and 

(x) B31G—1991—Manual for Deter-
mining Remaining Strength of Cor-
roded Pipelines. 

(9) DOE Manual 231.1–1A, Environ-
ment, Safety and Health Reporting 
Manual, September 9, 2004. 

(10) DOE Manual 440.1–1A, DOE Ex-
plosives Safety Manual, Contractor Re-
quirements Document (Attachment 2), 
January 9, 2006. 

[71 FR 6931, Feb. 9, 2006, as amended at 71 FR 
68733, Nov. 28, 2006] 

Subpart D—Variances 

§ 851.30 Consideration of variances. 

(a) Variances shall be granted by the 
Under Secretary after considering the 
recommendation of the Chief Health, 
Safety and Security Officer. The au-
thority to grant a variance cannot be 
delegated. 

(b) The application must satisfy the 
requirements for applications specified 
in § 851.31. 

[71 FR 6931, Feb. 9, 2006, as amended at 71 FR 
68733, Nov. 28, 2006] 

§ 851.31 Variance process. 

(a) Application. Contractors desiring a 
variance from a safety and health 
standard, or portion thereof, may sub-
mit a written application containing 
the information in paragraphs (c) and 
(d) of this section to the appropriate 
CSO. 

(1) The CSO may forward the applica-
tion to the Chief Health, Safety and 
Security Officer. 

(2) If the CSO does not forward the 
application to the Chief Health, Safety 
and Security Officer, the CSO must re-
turn the application to the contractor 
with a written statement explaining 
why the application was not forwarded. 

(3) Upon receipt of an application 
from a CSO, the Chief Health, Safety 
and Security Officer must review the 
application for a variance and make a 
written recommendation to: 

(i) Approve the application; 
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(ii) Approve the application with con-
ditions; or 

(iii) Deny the application. 
(b) Defective applications. If an appli-

cation submitted pursuant to § 851.31(a) 
is determined by the Chief Health, 
Safety and Security Officer to be in-
complete, the Chief Health, Safety and 
Security Officer may: 

(1) Return the application to the con-
tractor with a written explanation of 
what information is needed to permit 
consideration of the application; or 

(2) Request the contractor to provide 
necessary information. 

(c) Content. All variance applications 
submitted pursuant to paragraph (a) of 
this section must include: 

(1) The name and address of the con-
tractor; 

(2) The address of the DOE site or 
sites involved; 

(3) A specification of the standard, or 
portion thereof, from which the con-
tractor seeks a variance; 

(4) A description of the steps that the 
contractor has taken to inform the af-
fected workers of the application, 
which must include giving a copy 
thereof to their authorized representa-
tive, posting a statement, giving a 
summary of the application and speci-
fying where a copy may be examined at 
the place or places where notices to 
workers are normally posted; and 

(5) A description of how affected 
workers have been informed of their 
right to petition the Chief Health, 
Safety and Security Officer or designee 
for a conference; and 

(6) Any requests for a conference, as 
provided in § 851.34. 

(d) Types of variances. Contractors 
may apply for the following types of 
variances: 

(1) Temporary variance. Applications 
for a temporary variance pursuant to 
paragraph (a) of this section must be 
submitted at least 30 days before the 
effective date of a new safety and 
health standard and, in addition to the 
content required by paragraph (c) of 
this section, must include: 

(i) A statement by the contractor ex-
plaining the contractor is unable to 
comply with the standard or portion 
thereof by its effective date and a de-
tailed statement of the factual basis 
and representations of qualified per-

sons that support the contractor’s 
statement; 

(ii) A statement of the steps the con-
tractor has taken and plans to take, 
with specific dates if appropriate, to 
protect workers against the hazard 
covered by the standard; 

(iii) A statement of when the con-
tractor expects to be able to comply 
with the standard and of what steps the 
contractor has taken and plans to 
take, with specific dates if appropriate, 
to come into compliance with the 
standard; 

(iv) A statement of the facts the con-
tractor would show to establish that: 

(A) The contractor is unable to com-
ply with the standard by its effective 
date because of unavailability of pro-
fessional or technical personnel or ma-
terials and equipment needed to come 
into compliance with the standard or 
because necessary construction or al-
teration of facilities cannot be com-
pleted by the effective date; 

(B) The contractor is taking all 
available steps to safeguard the work-
ers against the hazards covered by the 
standard; and 

(C) The contractor has an effective 
program for coming into compliance 
with the standard as quickly as prac-
ticable. 

(2) Permanent variance. An applica-
tion submitted for a permanent vari-
ance pursuant to paragraph (a) of this 
section must, in addition to the con-
tent required in paragraph (c) of this 
section, include: 

(i) A description of the conditions, 
practices, means, methods, operations, 
or processes used or proposed to be 
used by the contractor; and 

(ii) A statement showing how the 
conditions, practices, means, methods, 
operations, or processes used or pro-
posed to be used would provide workers 
a place of employment which is as safe 
and healthful as would result from 
compliance with the standard from 
which a variance is sought. 

(3) National defense variance. (i) An 
application submitted for a national 
defense variance pursuant to paragraph 
(a) of this section must, in addition to 
the content required in paragraph (c) of 
this section, include: 

(A) A statement by the contractor 
showing that the variance sought is 
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necessary to avoid serious impairment 
of national defense; and 

(B) A statement showing how the 
conditions, practices, means, methods, 
operations, or processes used or pro-
posed to be used would provide workers 
a safe and healthful place of employ-
ment in a manner that, to the extent 
practical taking into account the na-
tional defense mission, is consistent 
with the standard from which a vari-
ance is sought. 

(ii) A national defense variance may 
be granted for a maximum of six 
months, unless there is a showing that 
a longer period is essential to carrying 
out a national defense mission. 

[71 FR 6931, Feb. 9, 2006; 71 FR 36661, June 28, 
2006, as amended at 71 FR 68733, Nov. 28, 2006] 

§ 851.32 Action on variance requests. 

(a) Procedures for an approval rec-
ommendation. (1) If the Chief Health, 
Safety and Security Officer rec-
ommends approval of a variance appli-
cation, the Chief Health, Safety and 
Security Officer must forward to the 
Under Secretary the variance applica-
tion and the approval recommendation 
including a discussion of the basis for 
the recommendation and any terms 
and conditions proposed for inclusion 
as part of the approval. 

(2) If the Under Secretary approves a 
variance, the Under Secretary must no-
tify the Chief Health, Safety and Secu-
rity Officer who must notify the Office 
of Enforcement and the CSO who must 
promptly notify the contractor. 

(3) The notification must include a 
reference to the safety and health 
standard or portion thereof that is the 
subject of the application, a detailed 
description of the variance, the basis 
for the approval and any terms and 
conditions of the approval. 

(4) If the Under Secretary denies a 
variance, the Under Secretary must no-
tify the Chief Health, Safety and Secu-
rity Officer who must notify the appro-
priate CSO who must notify the con-
tractor. 

(5) The notification must include the 
grounds for denial. 

(b) Approval criteria. A variance may 
be granted if the variance: 

(1) Is consistent with section 3173 of 
the NDAA; 

(2) Does not present an undue risk to 
worker safety and health; 

(3) Is warranted under the cir-
cumstances; 

(4) Satisfies the requirements of 
§ 851.31 of this part for the type of vari-
ance requested. 

(c) Procedures for a denial recommenda-
tion. (1) If the Chief Health, Safety and 
Security Officer recommends denial of 
a variance application, the Chief 
Health, Safety and Security Officer 
must notify the CSO of the denial rec-
ommendation and the grounds for the 
denial recommendation. 

(2) Upon receipt of a denial rec-
ommendation, the CSO may: 

(i) Notify the contractor that the 
variance application is denied on the 
grounds cited by the Chief Health, 
Safety and Security Officer; or 

(ii) Forward to the Under Secretary 
the variance application, the denial 
recommendation, the grounds for the 
denial recommendation, and any infor-
mation that supports an action dif-
ferent than that recommended by the 
Chief Health, Safety and Security Offi-
cer. 

(3) If the CSO forwards the applica-
tion to the Under Secretary, the proce-
dures in paragraphs (a)(2), (3), (4) and 
(5) of this section apply. 

(4) A denial of an application pursu-
ant to this section shall be without 
prejudice to submitting of another ap-
plication 

(d) Grounds for denial of a variance. A 
variance may be denied if: 

(1) Enforcement of the violation 
would be handled as a de minimis viola-
tion (defined as a deviation from the 
requirement of a standard that has no 
direct or immediate relationship to 
safety or health, and no enforcement 
action will be taken); 

(2) When a variance is not necessary 
for the conditions, practice, means, 
methods, operations, or processes used 
or proposed to be used by contractor; 

(3) Contractor does not demonstrate 
that the approval criteria are met. 

[71 FR 6931, Feb. 9, 2006, as amended at 71 FR 
68733, Nov. 28, 2006] 

§ 851.33 Terms and conditions. 
A variance may contain appropriate 

terms and conditions including, but 
not limited to, provisions that: 
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(a) Limit its duration; 
(b) Require alternative action; 
(c) Require partial compliance; and 
(d) Establish a schedule for full or 

partial compliance. 

§ 851.34 Requests for conferences. 
(a) Within the time allotted by a no-

tice of the filling of an application, any 
affected contractor or worker may file 
with the Chief Health, Safety and Se-
curity Officer a request for a con-
ference on the application for a vari-
ance. 

(b) A request for a conference filed 
pursuant to paragraph (a) of this sec-
tion must include: 

(1) A concise statement explaining 
how the contractor or worker would be 
affected by the variance applied for, in-
cluding relevant facts; 

(2) A specification of any statement 
or representation in the application 
which is denied, and a concise sum-
mary of the evidence that would be ad-
duced in support of each denial; and 

(3) Any other views or arguments on 
any issue of fact or law presented. 

(c) The Chief Health, Safety and Se-
curity Officer, or designee, must re-
spond to a request within fifteen days 
and, if the request is granted, indicate 
the time and place of the conference 
and the DOE participants in the con-
ference. 

[71 FR 6931, Feb. 9, 2006, as amended at 71 FR 
68733, Nov. 28, 2006] 

Subpart E—Enforcement Process 
§ 851.40 Investigations and inspec-

tions. 
(a) The Director may initiate and 

conduct investigations and inspections 
relating to the scope, nature and ex-
tent of compliance by a contractor 
with the requirements of this part and 
take such action as the Director deems 
necessary and appropriate to the con-
duct of the investigation or inspection. 
DOE Enforcement Officers have the 
right to enter work areas without 
delay to the extent practicable, to con-
duct inspections under this subpart. 

(b) Contractors must fully cooperate 
with the Director during all phases of 
the enforcement process and provide 
complete and accurate records and doc-
umentation as requested by the Direc-

tor during investigation or inspection 
activities. 

(c) Any worker or worker representa-
tive may request that the Director ini-
tiate an investigation or inspection 
pursuant to paragraph (a) of this sec-
tion. A request for an investigation or 
inspection must describe the subject 
matter or activity to be investigated or 
inspected as fully as possible and in-
clude supporting documentation and 
information. The worker or worker 
representative has the right to remain 
anonymous upon filing a request for an 
investigation or inspection. 

(d) The Director must inform any 
contractor that is the subject of an in-
vestigation or inspection in writing at 
the initiation of the investigation or 
inspection and must inform the con-
tractor of the general purpose of the 
investigation or inspection. 

(e) DOE shall not disclose informa-
tion or documents that are obtained 
during any investigation or inspection 
unless the Director directs or author-
izes the public disclosure of the inves-
tigation. Prior to such authorization, 
DOE must determine that disclosure is 
not precluded by the Freedom of Infor-
mation Act, 5 U.S.C. 552 and part 1004 
of this title. Once disclosed pursuant to 
the Director’s authorization, the infor-
mation or documents are a matter of 
public record. 

(f) A request for confidential treat-
ment of information for purposes of the 
Freedom of Information Act does not 
prevent disclosure by the Director if 
the Director determines disclosure to 
be in the public interest and otherwise 
permitted or required by law. 

(g) During the course of an investiga-
tion or inspection, any contractor may 
submit any document, statement of 
facts, or memorandum of law for the 
purpose of explaining the contractor’s 
position or furnish information which 
the contractor considers relevant to a 
matter or activity under investigation 
or inspection. 

(h) The Director may convene an in-
formal conference to discuss any situa-
tion that might be a violation of a re-
quirement of this part, its significance 
and cause, any corrective action taken 
or not taken by the contractor, any 
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