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existing at the time the loan or exten-
sion of credit that is secured by the 
staples is made. 

(p) Residential real estate loan means a 
loan or extension of credit that is se-
cured by 1–4 family residential real es-
tate. 

(q) Sale of Federal funds means any 
transaction between depository insti-
tutions involving the transfer of imme-
diately available funds resulting from 
credits to deposit balances at Federal 
Reserve Banks, or from credits to new 
or existing deposit balances due from a 
correspondent depository institution. 

(r) Small business loan means a loan or 
extension of credit ‘‘secured by non-
farm nonresidential properties’’ or ‘‘a 
commercial or industrial loan’’ as de-
fined in the instructions for prepara-
tion of the Consolidated Report of Con-
dition and Income. 

(s) Small farm loans or extensions of 
credit means ‘‘loans to small farms,’’ as 
defined in the instructions for prepara-
tion of the Consolidated Report of Con-
dition and Income. 

(t) Standby letter of credit means any 
letter of credit, or similar arrange-
ment, that represents an obligation to 
the beneficiary on the part of the 
issuer: 

(1) To repay money borrowed by or 
advanced to or for the account of the 
account party; 

(2) To make payment on account of 
any indebtedness undertaken by the 
account party; or 

(3) To make payment on account of 
any default by the account party in the 
performance of an obligation. 

[60 FR 8532, Feb. 15, 1995, as amended at 63 
FR 15746, Apr. 1, 1998; 66 FR 31120, June 11, 
2001; 66 FR 55072, Nov. 1, 2001; 69 FR 51357, 
Aug. 19, 2004] 

§ 32.3 Lending limits. 
(a) Combined general limit. A national 

bank’s total outstanding loans and ex-
tensions of credit to one borrower may 
not exceed 15 percent of the bank’s cap-
ital and surplus, plus an additional 10 
percent of the bank’s capital and sur-
plus, if the amount that exceeds the 
bank’s 15 percent general limit is fully 
secured by readily marketable collat-
eral, as defined in § 32.2(n). To qualify 
for the additional 10 percent limit, the 
bank must perfect a security interest 

in the collateral under applicable law 
and the collateral must have a current 
market value at all times of at least 
100 percent of the amount of the loan 
or extension of credit that exceeds the 
bank’s 15 percent general limit. 

(b) Loans subject to special lending lim-
its. The following loans or extensions of 
credit are subject to the lending limits 
set forth below. When loans and exten-
sions of credit qualify for more than 
one special lending limit, the special 
limits are cumulative. 

(1) Loans secured by bills of lading or 
warehouse receipts covering readily mar-
ketable staples. (i) A national bank’s 
loans or extensions of credit to one 
borrower secured by bills of lading, 
warehouse receipts, or similar docu-
ments transferring or securing title to 
readily marketable staples, as defined 
in § 32.2(o), may not exceed 35 percent 
of the bank’s capital and surplus in ad-
dition to the amount allowed under the 
bank’s combined general limit. The 
market value of the staples securing 
the loan must at all times equal at 
least 115 percent of the amount of the 
outstanding loan that exceeds the 
bank’s combined general limit. 

(ii) Staples that qualify for this spe-
cial limit must be nonperishable, may 
be refrigerated or frozen, and must be 
fully covered by insurance if such in-
surance is customary. Whether a staple 
is non-perishable must be determined 
on a case-by-case basis because of dif-
ferences in handling and storing com-
modities. 

(iii) This special limit applies to a 
loan or extension of credit arising from 
a single transaction or secured by the 
same staples, provided that the dura-
tion of the loan or extension of credit 
is: 

(A) Not more than ten months if se-
cured by nonperishable staples; or 

(B) Not more than six months if se-
cured by refrigerated or frozen staples. 

(iv) The holder of the warehouse re-
ceipts, order bills of lading, documents 
qualifying as documents of title under 
the Uniform Commercial Code, or 
other similar documents, must have 
control and be able to obtain imme-
diate possession of the staple so that 
the bank is able to sell the underlying 
staples and promptly transfer title and 
possession to a purchaser if default 
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should occur on a loan secured by such 
documents. The existence of a brief no-
tice period, or similar procedural re-
quirements under applicable law, for 
the disposal of the collateral will not 
affect the eligibility of the instruments 
for this special limit. 

(A) Field warehouse receipts are an 
acceptable form of collateral when 
issued by a duly bonded and licensed 
grain elevator or warehouse having ex-
clusive possession and control of the 
staples even though the grain elevator 
or warehouse is maintained on the 
premises of the owner of the staples. 

(B) Warehouse receipts issued by the 
borrower-owner that is a grain elevator 
or warehouse company, duly-bonded 
and licensed and regularly inspected by 
state or Federal authorities, may be 
considered eligible collateral under 
this provision only when the receipts 
are registered with an independent reg-
istrar whose consent is required before 
the staples may be withdrawn from the 
warehouse. 

(2) Discount of installment consumer 
paper. (i) A national bank’s loans and 
extensions of credit to one borrower 
that arise from the discount of nego-
tiable or nonnegotiable installment 
consumer paper, as defined at § 32.2(e), 
that carries a full recourse endorse-
ment or unconditional guarantee by 
the person selling the paper, may not 
exceed 10 percent of the bank’s capital 
and surplus in addition to the amount 
allowed under the bank’s combined 
general limit. An unconditional guar-
antee may be in the form of a repur-
chase agreement or separate guarantee 
agreement. A condition reasonably 
within the power of the bank to per-
form, such as the repossession of col-
lateral, will not make conditional an 
otherwise unconditional guarantee. 

(ii) Where the seller of the paper of-
fers only partial recourse to the bank, 
the lending limits of this section apply 
to the obligation of the seller to the 
bank, which is measured by the total 
amount of paper the seller may be obli-
gated to repurchase or has guaranteed. 

(iii) Where the bank is relying pri-
marily upon the maker of the paper for 
payment of the loans or extensions of 
credit and not upon any full or partial 
recourse endorsement or guarantee by 
the seller of the paper, the lending lim-

its of this section apply only to the 
maker. The bank must substantiate its 
reliance on the maker with— 

(A) Records supporting the bank’s 
independent credit analysis of the 
maker’s ability to repay the loan or ex-
tension of credit, maintained by the 
bank or by a third party that is con-
tractually obligated to make those 
records available for examination pur-
poses; and 

(B) A written certification by an offi-
cer of the bank authorized by the 
bank’s board of directors or any des-
ignee of that officer, that the bank is 
relying primarily upon the maker to 
repay the loan or extension of credit. 

(iv) Where paper is purchased in sub-
stantial quantities, the records, eval-
uation, and certification must be in a 
form appropriate for the class and 
quantity of paper involved. The bank 
may use sampling techniques, or other 
appropriate methods, to independently 
verify the reliability of the credit in-
formation supplied by the seller. 

(3) Loans secured by documents cov-
ering livestock. (i) A national bank’s 
loans or extensions of credit to one 
borrower secured by shipping docu-
ments or instruments that transfer or 
secure title to or give a first lien on 
livestock may not exceed 10 percent of 
the bank’s capital and surplus in addi-
tion to the amount allowed under the 
bank’s combined general limit. The 
market value of the livestock securing 
the loan must at all times equal at 
least 115 percent of the amount of the 
outstanding loan that exceeds the 
bank’s combined general limit. For 
purposes of this subsection, the term 
‘‘livestock’’ includes dairy and beef 
cattle, hogs, sheep, goats, horses, 
mules, poultry and fish, whether or not 
held for resale. 

(ii) The bank must maintain in its 
files an inspection and valuation for 
the livestock pledged that is reason-
ably current, taking into account the 
nature and frequency of turnover of the 
livestock to which the documents re-
late, but in any case not more than 12 
months old. 

(iii) Under the laws of certain states, 
persons furnishing pasturage under a 
grazing contract may have a lien on 
the livestock for the amount due for 
pasturage. If a lien that is based on 
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pasturage furnished by the lienor prior 
to the bank’s loan or extension of cred-
it is assigned to the bank by a record-
able instrument and protected against 
being defeated by some other lien or 
claim, by payment to a person other 
than the bank, or otherwise, it will 
qualify under this exception provided 
the amount of the perfected lien is at 
least equal to the amount of the loan 
and the value of the livestock is at no 
time less than 115 percent of the por-
tion of the loan or extension of credit 
that exceeds the bank’s combined gen-
eral limit. When the amount due under 
the grazing contract is dependent upon 
future performance, the resulting lien 
does not meet the requirements of the 
exception. 

(4) Loans secured by dairy cattle. A na-
tional bank’s loans and extensions of 
credit to one borrower that arise from 
the discount by dealers in dairy cattle 
of paper given in payment for the cat-
tle may not exceed 10 percent of the 
bank’s capital and surplus in addition 
to the amount allowed under the 
bank’s combined general limit. To 
qualify, the paper— 

(i) Must carry the full recourse en-
dorsement or unconditional guarantee 
of the seller; and 

(ii) Must be secured by the cattle 
being sold, pursuant to liens that allow 
the bank to maintain a perfected secu-
rity interest in the cattle under appli-
cable law. 

(5) Additional advances to complete 
project financing pursuant to renewal of 
a qualifying commitment to lend. A na-
tional bank may renew a qualifying 
commitment to lend, as defined by 
§ 32.2(m), and complete funding under 
that commitment if all of the following 
criteria are met— 

(i) The completion of funding is con-
sistent with safe and sound banking 
practices and is made to protect the 
position of the bank; 

(ii) The completion of funding will 
enable the borrower to complete the 
project for which the qualifying com-
mitment to lend was made; and 

(iii) The amount of the additional 
funding does not exceed the unfunded 
portion of the bank’s qualifying com-
mitment to lend. 

(c) Loans not subject to the lending lim-
its. The following loans or extensions of 

credit are not subject to the lending 
limits of 12 U.S.C. 84 or this part. 

(1) Loans arising from the discount of 
commercial or business paper. (i) Loans 
or extensions of credit arising from the 
discount of negotiable commercial or 
business paper that evidences an obli-
gation to the person negotiating the 
paper. The paper— 

(A) Must be given in payment of the 
purchase price of commodities pur-
chased for resale, fabrication of a prod-
uct, or any other business purpose that 
may reasonably be expected to provide 
funds for payment of the paper; and 

(B) Must bear the full recourse en-
dorsement of the owner of the paper, 
except that paper discounted in con-
nection with export transactions, that 
is transferred without recourse, or with 
limited recourse, must be supported by 
an assignment of appropriate insurance 
covering the political, credit, and 
transfer risks applicable to the paper, 
such as insurance provided by the Ex-
port-Import Bank. 

(ii) A failure to pay principal or in-
terest on commercial or business paper 
when due does not result in a loan or 
extension of credit to the maker or en-
dorser of the paper; however, the 
amount of such paper thereafter must 
be counted in determining whether ad-
ditional loans or extensions of credit to 
the same borrower may be made within 
the limits of 12 U.S.C. 84 and this part. 

(2) Bankers’ acceptances. A bank’s ac-
ceptance of drafts eligible for redis-
count under 12 U.S.C. 372 and 373, or a 
bank’s purchase of acceptances created 
by other banks that are eligible for re-
discount under those sections; but not 
including— 

(i) A bank’s acceptance of drafts in-
eligible for rediscount (which con-
stitutes a loan by the bank to the cus-
tomer for whom the acceptance was 
made, in the amount of the draft); 

(ii) A bank’s purchase of ineligible 
acceptances created by other banks 
(which constitutes a loan from the pur-
chasing bank to the accepting bank, in 
the amount of the purchase price); and 

(iii) A bank’s purchase of its own ac-
ceptances (which constitutes a loan to 
the bank’s customer for whom the ac-
ceptance was made, in the amount of 
the purchase price). 
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(3)(i) Loans secured by U.S. obligations. 
Loans or extensions of credit, or por-
tions thereof, to the extent fully se-
cured by the current market value of: 

(A) Bonds, notes, certificates of in-
debtedness, or Treasury bills of the 
United States or by similar obligations 
fully guaranteed as to principal and in-
terest by the United States; 

(B) Loans to the extent guaranteed 
as to repayment of principal by the full 
faith and credit of the U.S. govern-
ment, as set forth in paragraph 
(c)(4)(ii) of this section. 

(ii) To qualify under this paragraph, 
the bank must perfect a security inter-
est in the collateral under applicable 
law. 

(4) Loans to or guaranteed by a Federal 
agency. (i) Loans or extensions of credit 
to any department, agency, bureau, 
board, commission, or establishment of 
the United States or any corporation 
wholly owned directly or indirectly by 
the United States. 

(ii) Loans or extensions of credit, in-
cluding portions thereof, to the extent 
secured by unconditional takeout com-
mitments or guarantees of any of the 
foregoing governmental entities. The 
commitment or guarantee— 

(A) Must be payable in cash or its 
equivalent within 60 days after demand 
for payment is made; 

(B) Is considered unconditional if the 
protection afforded the bank is not 
substantially diminished or impaired if 
loss should result from factors beyond 
the bank’s control. Protection against 
loss is not materially diminished or 
impaired by procedural requirements, 
such as an agreement to pay on the ob-
ligation only in the event of default, 
including default over a specific period 
of time, a requirement that notifica-
tion of default be given within a spe-
cific period after its occurrence, or a 
requirement of good faith on the part 
of the bank. 

(5) Loans to or guaranteed by general 
obligations of a State or political subdivi-
sion. (i) A loan or extension of credit to 
a State or political subdivision that 
constitutes a general obligation of the 
State or political subdivision, as de-
fined in part 1 of this chapter, and for 
which the lending bank has an opinion 
of counsel or the opinion of that State 
Attorney General, or other State legal 

official with authority to opine on the 
obligation in question, that the loan or 
extension of credit is a valid and en-
forceable general obligation of the bor-
rower; and 

(ii) A loan or extension of credit, in-
cluding portions thereof, to the extent 
guaranteed or secured by a general ob-
ligation of a State or political subdivi-
sion and for which the lending bank 
has an opinion of counsel or the opin-
ion of that State Attorney General, or 
other State legal official with author-
ity to opine on the guarantee or collat-
eral in question, that the guarantee or 
collateral is a valid and enforceable 
general obligation of that public body. 

(6) Loans secured by segregated deposit 
accounts. Loans or extensions of credit, 
including portions thereof, to the ex-
tent secured by a segregated deposit 
account in the lending bank, provided a 
security interest in the deposit has 
been perfected under applicable law. 

(i) Where the deposit is eligible for 
withdrawal before the secured loan ma-
tures, the bank must establish internal 
procedures to prevent release of the se-
curity without the lending bank’s prior 
consent. 

(ii) A deposit that is denominated 
and payable in a currency other than 
that of the loan or extension of credit 
that it secures may be eligible for this 
exception if the currency is freely con-
vertible to U.S. dollars. 

(A) This exception applies to only 
that portion of the loan or extension of 
credit that is covered by the U.S. dol-
lar value of the deposit. 

(B) The lending bank must establish 
procedures to periodically revalue for-
eign currency deposits to ensure that 
the loan or extension of credit remains 
fully secured at all times. 

(7) Loans to financial institutions with 
the approval of the Comptroller. Loans or 
extensions of credit to any financial in-
stitution or to any receiver, conser-
vator, superintendent of banks, or 
other agent in charge of the business 
and property of a financial institution 
when an emergency situation exists 
and a national bank is asked to provide 
assistance to another financial institu-
tion, and the loan is approved by the 
Comptroller. For purposes of this para-
graph, financial institution means a 
commercial bank, savings bank, trust 
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company, savings association, or credit 
union. 

(8) Loans to the Student Loan Mar-
keting Association. Loans or extensions 
of credit to the Student Loan Mar-
keting Association. 

(9) Loans to industrial development au-
thorities. A loan or extension of credit 
to an industrial development authority 
or similar public entity created to con-
struct and lease a plant facility, in-
cluding a health care facility, to an in-
dustrial occupant will be deemed a 
loan to the lessee, provided that— 

(i) The bank evaluates the credit-
worthiness of the industrial occupant 
before the loan is extended to the au-
thority; 

(ii) The authority’s liability on the 
loan is limited solely to whatever in-
terest it has in the particular facility; 

(iii) The authority’s interest is as-
signed to the bank as security for the 
loan or the industrial occupant issues a 
promissory note to the bank that pro-
vides a higher order of security than 
the assignment of a lease; and 

(iv) The industrial occupant’s lease 
rentals are assigned and paid directly 
to the bank. 

(10) Loans to leasing companies. A loan 
or extension of credit to a leasing com-
pany for the purpose of purchasing 
equipment for lease will be deemed a 
loan to the lessee, provided that— 

(i) The bank evaluates the credit-
worthiness of the lessee before the loan 
is extended to the leasing corporation; 

(ii) The loan is without recourse to 
the leasing corporation; 

(iii) The bank is given a security in-
terest in the equipment and in the 
event of default, may proceed directly 
against the equipment and the lessee 
for any deficiency resulting from the 
sale of the equipment; 

(iv) The leasing corporation assigns 
all of its rights under the lease to the 
bank; 

(v) The lessee’s lease payments are 
assigned and paid to the bank; and 

(vi) The lease terms are subject to 
the same limitations that would apply 
to a national bank acting as a lessor. 

[60 FR 8532, Feb. 15, 1995, as amended at 63 
FR 15746, Apr. 1, 1998; 66 FR 31120, June 11, 
2001; 66 FR 35072, Nov. 1, 2001] 

§ 32.4 Calculation of lending limits. 
(a) Calculation date. For purposes of 

determining compliance with 12 U.S.C. 
84 and this part, a bank shall deter-
mine its lending limit as of the most 
recent of the following dates: 

(1) The last day of the preceding cal-
endar quarter; or 

(2) The date on which there is a 
change in the bank’s capital category 
for purposes of 12 U.S.C. 1831o and 12 
CFR 6.3. 

(b) Effective date. (1) A bank’s lending 
limit calculated in accordance with 
paragraph (a)(1) of this section will be 
effective as of the earlier of the fol-
lowing dates: 

(i) The date on which the bank’s Call 
Report is submitted; or 

(ii) The date on which the bank’s Call 
Report is required to be submitted. 

(2) A bank’s lending limit calculated 
in accordance with paragraph (a)(2) of 
this section will be effective on the 
date that the limit is to be calculated. 

(c) More frequent calculations. If the 
OCC determines for safety and sound-
ness reasons that a bank should cal-
culate its lending limit more fre-
quently than required by paragraph (a) 
of this section, the OCC may provide 
written notice to the bank directing 
the bank to calculate its lending limit 
at a more frequent interval, and the 
bank shall thereafter calculate its 
lending limit at that interval until fur-
ther notice. 

[63 FR 15746, Apr. 1, 1998] 

§ 32.5 Combination rules. 
(a) General rule. Loans or extensions 

of credit to one borrower will be attrib-
uted to another person and each person 
will be deemed a borrower— 

(1) When proceeds of a loan or exten-
sion of credit are to be used for the di-
rect benefit of the other person, to the 
extent of the proceeds so used; or 

(2) When a common enterprise is 
deemed to exist between the persons. 

(b) Direct benefit. The proceeds of a 
loan or extension of credit to a bor-
rower will be deemed to be used for the 
direct benefit of another person and 
will be attributed to the other person 
when the proceeds, or assets purchased 
with the proceeds, are transferred to 
another person, other than in a bona 

VerDate Mar<15>2010 11:47 Mar 09, 2012 Jkt 226035 PO 00000 Frm 00403 Fmt 8010 Sfmt 8010 Q:\12\12V1 ofr150 PsN: PC150


		Superintendent of Documents
	2012-05-16T10:12:46-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




