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50 [Reserved] 

(b) Equivalent disclosure requirements. 
If the Board determines that a disclo-
sure required by state law (other than 
a requirement relating to the finance 
charge, annual percentage rate, or the 
disclosures required under § 226.32) is 
substantially the same in meaning as a 
disclosure required under the act or 
this regulation, creditors in that state 
may make the state disclosure in lieu 
of the federal disclosure. A creditor, 
State, or other interested party may 
request the Board to determine wheth-
er a State disclosure is substantially 
the same in meaning as a Federal dis-
closure. 

(c) Request for determination. The pro-
cedures under which a request for a de-
termination may be made under this 
section are set forth in appendix A. 

(d) Special rule for credit and charge 
cards. State law requirements relating 
to the disclosure of credit information 
in any credit or charge card applica-
tion or solicitation that is subject to 
the requirements of section 127(c) of 
chapter 2 of the act (§ 226.5a of the reg-
ulation) or in any renewal notice for a 
credit or charge card that is subject to 
the requirements of section 127(d) of 
chapter 2 of the act (§ 226.9(e) of the 
regulation) are preempted. State laws 
relating to the enforcement of section 
127 (c) and (d) of the act are not pre-
empted. 

[Reg. Z, 46 FR 20892, Apr. 7, 1981, as amended 
at 54 FR 13867, Apr. 6, 1989; 54 FR 32954, Aug. 
11, 1989; 60 FR 15471, Mar. 24, 1995] 

§ 226.29 State exemptions. 

(a) General rule. Any State may apply 
to the Board to exempt a class of trans-
actions within the State from the re-
quirements of chapter 2 (Credit trans-
actions) or chapter 4 (Credit billing) of 
the Act and the corresponding provi-
sions of this regulation. The Board 
shall grant an exemption if it deter-
mines that: 

(1) The State law is substantially 
similar to the Federal law or, in the 
case of chapter 4, affords the consumer 
greater protection than the Federal 
law; and 

(2) There is adequate provision for 
enforcement. 

(b) Civil liability. (1) No exemptions 
granted under this section shall extend 

to the civil liability provisions of sec-
tions 130 and 131 of the Act. 

(2) If an exemption has been granted, 
the disclosures required by the applica-
ble State law (except any additional re-
quirements not imposed by Federal 
law) shall constitute the disclosures re-
quired by this Act. 

(c) Applications. The procedures under 
which a State may apply for an exemp-
tion under this section are set forth in 
appendix B. 

[46 FR 20892, Apr. 7, 1981; 46 FR 29246, June 1, 
1981] 

§ 226.30 Limitation on rates. 
A creditor shall include in any con-

sumer credit contract secured by a 
dwelling and subject to the act and this 
regulation the maximum interest rate 
that may be imposed during the term 
of the obligation 50 when: 

(a) In the case of closed-end credit, 
the annual percentage rate may in-
crease after consummation, or 

(b) In the case of open-end credit, the 
annual percentage rate may increase 
during the plan. 

[75 FR 7818, Feb. 22, 2010] 

Subpart E—Special Rules for Cer-
tain Home Mortgage Trans-
actions 

SOURCE: Reg. Z, 60 FR 15471, Mar. 24, 1995, 
unless otherwise noted. 

§ 226.31 General rules. 
(a) Relation to other subparts in this 

part. The requirements and limitations 
of this subpart are in addition to and 
not in lieu of those contained in other 
subparts of this part. 

(b) Form of disclosures. The creditor 
shall make the disclosures required by 
this subpart clearly and conspicuously 
in writing, in a form that the consumer 
may keep. The disclosures required by 
this subpart may be provided to the 
consumer in electronic form, subject to 
compliance with the consumer consent 
and other applicable provisions of the 
Electronic Signatures in Global and 
National Commerce Act (E-Sign Act) 
(15 U.S.C. § 7001 et seq.). 
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(c) Timing of disclosure—(1) Disclosures 
for certain closed-end home mortgages. 
The creditor shall furnish the disclo-
sures required by § 226.32 at least three 
business days prior to consummation 
of a mortgage transaction covered by 
§ 226.32. 

(i) Change in terms. After complying 
with paragraph (c)(1) of this section 
and prior to consummation, if the cred-
itor changes any term that makes the 
disclosures inaccurate, new disclosures 
shall be provided in accordance with 
the requirements of this subpart. 

(ii) Telephone disclosures. A creditor 
may provide new disclosures by tele-
phone if the consumer initiates the 
change and if, at consummation: 

(A) The creditor provides new written 
disclosures; and 

(B) The consumer and creditor sign a 
statement that the new disclosures 
were provided by telephone at least 
three days prior to consummation. 

(iii) Consumer’s waiver of waiting pe-
riod before consummation. The consumer 
may, after receiving the disclosures re-
quired by paragraph (c)(1) of this sec-
tion, modify or waive the three-day 
waiting period between delivery of 
those disclosures and consummation if 
the consumer determines that the ex-
tension of credit is needed to meet a 
bona fide personal financial emer-
gency. To modify or waive the right, 
the consumer shall give the creditor a 
dated written statement that describes 
the emergency, specifically modifies or 
waives the waiting period, and bears 
the signature of all the consumers enti-
tled to the waiting period. Printed 
forms for this purpose are prohibited, 
except when creditors are permitted to 
use printed forms pursuant to 
§ 226.23(e)(2). 

(2) Disclosures for reverse mortgages. 
The creditor shall furnish the disclo-
sures required by § 226.33 at least three 
business days prior to: 

(i) Consummation of a closed-end 
credit transaction; or 

(ii) The first transaction under an 
open-end credit plan. 

(d) Basis of disclosures and use of esti-
mates—(1) Legal Obligation. Disclosures 
shall reflect the terms of the legal obli-
gation between the parties. 

(2) Estimates. If any information nec-
essary for an accurate disclosure is un-

known to the creditor, the creditor 
shall make the disclosure based on the 
best information reasonably available 
at the time the disclosure is provided, 
and shall state clearly that the disclo-
sure is an estimate. 

(3) Per-diem interest. For a transaction 
in which a portion of the interest is de-
termined on a per-diem basis and col-
lected at consummation, any disclo-
sure affected by the per-diem interest 
shall be considered accurate if the dis-
closure is based on the information 
known to the creditor at the time that 
the disclosure documents are prepared. 

(e) Multiple creditors; multiple con-
sumers. If a transaction involves more 
than one creditor, only one set of dis-
closures shall be given and the credi-
tors shall agree among themselves 
which creditor must comply with the 
requirements that this part imposes on 
any or all of them. If there is more 
than one consumer, the disclosures 
may be made to any consumer who is 
primarily liable on the obligation. If 
the transaction is rescindable under 
§ 226.15 or § 226.23, however, the disclo-
sures shall be made to each consumer 
who has the right to rescind. 

(f) Effect of subsequent events. If a dis-
closure becomes inaccurate because of 
an event that occurs after the creditor 
delivers the required disclosures, the 
inaccuracy is not a violation of Regula-
tion Z (12 CFR part 226), although new 
disclosures may be required for mort-
gages covered by § 226.32 under para-
graph (c) of this section, § 226.9(c), 
§ 226.19, or § 226.20. 

(g) Accuracy of annual percentage rate. 
For purposes of § 226.32, the annual per-
centage rate shall be considered accu-
rate, and may be used in determining 
whether a transaction is covered by 
§ 226.32, if it is accurate according to 
the requirements and within the toler-
ances under § 226.22. The finance charge 
tolerances for rescission under 
§ 226.23(g) or (h) shall not apply for this 
purpose. 

[Reg. Z, 60 FR 15471, Mar. 24, 1995, as amend-
ed at 60 FR 29969, June 7, 1995; 61 FR 49247, 
Sept. 19, 1996; 66 FR 17339, Mar. 30, 2001; 72 FR 
63475, Nov. 9, 2007] 
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§ 226.32 Requirements for certain 
closed-end home mortgages. 

(a) Coverage. (1) Except as provided in 
paragraph (a)(2) of this section, the re-
quirements of this section apply to a 
consumer credit transaction that is se-
cured by the consumer’s principal 
dwelling, and in which either: 

(i) The annual percentage rate at 
consummation will exceed by more 
than 8 percentage points for first-lien 
loans, or by more than 10 percentage 
points for subordinate-lien loans, the 
yield on Treasury securities having 
comparable periods of maturity to the 
loan maturity as of the fifteenth day of 
the month immediately preceding the 
month in which the application for the 
extension of credit is received by the 
creditor; or 

(ii) The total points and fees payable 
by the consumer at or before loan clos-
ing will exceed the greater of 8 percent 
of the total loan amount, or $400; the 
$400 figure shall be adjusted annually 
on January 1 by the annual percentage 
change in the Consumer Price Index 
that was reported on the preceding 
June 1. 

(2) This section does not apply to the 
following: 

(i) A residential mortgage trans-
action. 

(ii) A reverse mortgage transaction 
subject to § 226.33. 

(iii) An open-end credit plan subject 
to subpart B of this part. 

(b) Definitions. For purposes of this 
subpart, the following definitions 
apply: 

(1) For purposes of paragraph 
(a)(1)(ii) of this section, points and fees 
means: 

(i) All items required to be disclosed 
under § 226.4(a) and 226.4(b), except in-
terest or the time-price differential; 

(ii) All compensation paid to mort-
gage brokers; 

(iii) All items listed in § 226.4(c)(7) 
(other than amounts held for future 
payment of taxes) unless the charge is 
reasonable, the creditor receives no di-
rect or indirect compensation in con-
nection with the charge, and the 
charge is not paid to an affiliate of the 
creditor; and 

(iv) Premiums or other charges for 
credit life, accident, health, or loss-of- 
income insurance, or debt-cancellation 

coverage (whether or not the debt-can-
cellation coverage is insurance under 
applicable law) that provides for can-
cellation of all or part of the con-
sumer’s liability in the event of the 
loss of life, health, or income or in the 
case of accident, written in connection 
with the credit transaction. 

(2) Affiliate means any company that 
controls, is controlled by, or is under 
common control with another com-
pany, as set forth in the Bank Holding 
Company Act of 1956 (12 U.S.C. 1841 et 
seq.). 

(c) Disclosures. In addition to other 
disclosures required by this part, in a 
mortgage subject to this section, the 
creditor shall disclose the following in 
conspicuous type size: 

(1) Notices. The following statement: 
‘‘You are not required to complete this 
agreement merely because you have re-
ceived these disclosures or have signed 
a loan application. If you obtain this 
loan, the lender will have a mortgage 
on your home. You could lose your 
home, and any money you have put 
into it, if you do not meet your obliga-
tions under the loan.’’ 

(2) Annual percentage rate. The annual 
percentage rate. 

(3) Regular payment; balloon payment. 
The amount of the regular monthly (or 
other periodic) payment and the 
amount of any balloon payment. The 
regular payment disclosed under this 
paragraph shall be treated as accurate 
if it is based on an amount borrowed 
that is deemed accurate and is dis-
closed under paragraph (c)(5) of this 
section. 

(4) Variable-rate. For variable-rate 
transactions, a statement that the in-
terest rate and monthly payment may 
increase, and the amount of the single 
maximum monthly payment, based on 
the maximum interest rate required to 
be disclosed under § 226.30. 

(5) Amount borrowed. For a mortgage 
refinancing, the total amount the con-
sumer will borrow, as reflected by the 
face amount of the note; and where the 
amount borrowed includes premiums or 
other charges for optional credit insur-
ance or debt-cancellation coverage, 
that fact shall be stated, grouped to-
gether with the disclosure of the 
amount borrowed. The disclosure of the 
amount borrowed shall be treated as 
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accurate if it is not more than $100 
above or below the amount required to 
be disclosed. 

(d) Limitations. A mortgage trans-
action subject to this section shall not 
include the following terms: 

(1)(i) Balloon payment. For a loan 
with a term of less than five years, a 
payment schedule with regular periodic 
payments that when aggregated do not 
fully amortize the outstanding prin-
cipal balance. 

(ii) Exception. The limitations in 
paragraph (d)(1)(i) of this section do 
not apply to loans with maturities of 
less than one year, if the purpose of the 
loan is a ‘‘bridge’’ loan connected with 
the acquisition or construction of a 
dwelling intended to become the con-
sumer’s principal dwelling. 

(2) Negative amortization. A payment 
schedule with regular periodic pay-
ments that cause the principal balance 
to increase. 

(3) Advance payments. A payment 
schedule that consolidates more than 
two periodic payments and pays them 
in advance from the proceeds. 

(4) Increased interest rate. An increase 
in the interest rate after default. 

(5) Rebates. A refund calculated by a 
method less favorable than the actu-
arial method (as defined by section 
933(d) of the Housing and Community 
Development Act of 1992, 15 U.S.C. 
1615(d)), for rebates of interest arising 
from a loan acceleration due to de-
fault. 

(6) Prepayment penalties. Except as al-
lowed under paragraph (d)(7) of this 
section, a penalty for paying all or part 
of the principal before the date on 
which the principal is due. A prepay-
ment penalty includes computing a re-
fund of unearned interest by a method 
that is less favorable to the consumer 
than the actuarial method, as defined 
by section 933(d) of the Housing and 
Community Development Act of 1992, 
15 U.S.C. 1615(d). 

(7) Prepayment penalty exception. A 
mortgage transaction subject to this 
section may provide for a prepayment 
penalty (including a refund calculated 
according to the rule of 78s) otherwise 
permitted by law if, under the terms of 
the loan: 

(i) The penalty will not apply after 
the two-year period following con-
summation; 

(ii) The penalty will not apply if the 
source of the prepayment funds is a re-
financing by the creditor or an affiliate 
of the creditor; 

(iii) At consummation, the con-
sumer’s total monthly debt payments 
(including amounts owed under the 
mortgage) do not exceed 50 percent of 
the consumer’s monthly gross income, 
as verified in accordance with 
§ 226.34(a)(4)(ii); and 

(iv) The amount of the periodic pay-
ment of principal or interest or both 
may not change during the four-year 
period following consummation. 

(8) Due-on-demand clause. A demand 
feature that permits the creditor to 
terminate the loan in advance of the 
original maturity date and to demand 
repayment of the entire outstanding 
balance, except in the following cir-
cumstances: 

(i) There is fraud or material mis-
representation by the consumer in con-
nection with the loan; 

(ii) The consumer fails to meet the 
repayment terms of the agreement for 
any outstanding balance; or 

(iii) There is any action or inaction 
by the consumer that adversely affects 
the creditor’s security for the loan, or 
any right of the creditor in such secu-
rity. 

[Reg. Z, 60 FR 15472, Mar. 24, 1995, as amend-
ed at 60 FR 29969, June 7, 1995; 66 FR 65617, 
Dec. 20, 2001; 73 FR 44602, July 30, 2008] 

§ 226.33 Requirements for reverse 
mortgages. 

(a) Definition. For purposes of this 
subpart, reverse mortgage transaction 
means a nonrecourse consumer credit 
obligation in which: 

(1) A mortgage, deed of trust, or 
equivalent consensual security interest 
securing one or more advances is cre-
ated in the consumer’s principal dwell-
ing; and 

(2) Any principal, interest, or shared 
appreciation or equity is due and pay-
able (other than in the case of default) 
only after: 

(i) The consumer dies; 
(ii) The dwelling is transferred; or 
(iii) The consumer ceases to occupy 

the dwelling as a principal dwelling. 
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(b) Content of disclosures. In addition 
to other disclosures required by this 
part, in a reverse mortgage transaction 
the creditor shall provide the following 
disclosures in a form substantially 
similar to the model form found in 
paragraph (d) of appendix K of this 
part: 

(1) Notice. A statement that the con-
sumer is not obligated to complete the 
reverse mortgage transaction merely 
because the consumer has received the 
disclosures required by this section or 
has signed an application for a reverse 
mortgage loan. 

(2) Total annual loan cost rates. A 
good-faith projection of the total cost 
of the credit, determined in accordance 
with paragraph (c) of this section and 
expressed as a table of ‘‘total annual 
loan cost rates,’’ using that term, in 
accordance with appendix K of this 
part. 

(3) Itemization of pertinent information. 
An itemization of loan terms, charges, 
the age of the youngest borrower and 
the appraised property value. 

(4) Explanation of table. An expla-
nation of the table of total annual loan 
cost rates as provided in the model 
form found in paragraph (d) of appendix 
K of this part. 

(c) Projected total cost of credit. The 
projected total cost of credit shall re-
flect the following factors, as applica-
ble: 

(1) Costs to consumer. All costs and 
charges to the consumer, including the 
costs of any annuity the consumer pur-
chases as part of the reverse mortgage 
transaction. 

(2) Payments to consumer. All ad-
vances to and for the benefit of the 
consumer, including annuity payments 
that the consumer will receive from an 
annuity that the consumer purchases 
as part of the reverse mortgage trans-
action. 

(3) Additional creditor compensation. 
Any shared appreciation or equity in 
the dwelling that the creditor is enti-
tled by contract to receive. 

(4) Limitations on consumer liability. 
Any limitation on the consumer’s li-
ability (such as nonrecourse limits and 
equity conservation agreements). 

(5) Assumed annual appreciation rates. 
Each of the following assumed annual 
appreciation rates for the dwelling: 

(i) 0 percent. 
(ii) 4 percent. 
(iii) 8 percent. 
(6) Assumed loan period. (i) Each of 

the following assumed loan periods, as 
provided in appendix L of this part: 

(A) Two years. 
(B) The actuarial life expectancy of 

the consumer to become obligated on 
the reverse mortgage transaction (as of 
that consumer’s most recent birthday). 
In the case of multiple consumers, the 
period shall be the actuarial life ex-
pectancy of the youngest consumer (as 
of that consumer’s most recent birth-
day). 

(C) The actuarial life expectancy 
specified by paragraph (c)(6)(i)(B) of 
this section, multiplied by a factor of 
1.4 and rounded to the nearest full 
year. 

(ii) At the creditor’s option, the actu-
arial life expectancy specified by para-
graph (c)(6)(i)(B) of this section, multi-
plied by a factor of .5 and rounded to 
the nearest full year. 

§ 226.34 Prohibited acts or practices in 
connection with credit subject to 
§ 226.32. 

(a) Prohibited acts or practices for loans 
subject to § 226.32. A creditor extending 
mortgage credit subject to § 226.32 shall 
not— 

(1) Home improvement contracts. Pay a 
contractor under a home improvement 
contract from the proceeds of a mort-
gage covered by § 226.32, other than: 

(i) By an instrument payable to the 
consumer or jointly to the consumer 
and the contractor; or 

(ii) At the election of the consumer, 
through a third-party escrow agent in 
accordance with terms established in a 
written agreement signed by the con-
sumer, the creditor, and the contractor 
prior to the disbursement. 

(2) Notice to assignee. Sell or other-
wise assign a mortgage subject to 
§ 226.32 without furnishing the fol-
lowing statement to the purchaser or 
assignee: ‘‘Notice: This is a mortgage 
subject to special rules under the fed-
eral Truth in Lending Act. Purchasers 
or assignees of this mortgage could be 
liable for all claims and defenses with 
respect to the mortgage that the bor-
rower could assert against the cred-
itor.’’ 
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(3) Refinancings within one-year pe-
riod. Within one year of having ex-
tended credit subject to § 226.32, refi-
nance any loan subject to § 226.32 to the 
same borrower into another loan sub-
ject to § 226.32, unless the refinancing is 
in the borrower’s interest. An assignee 
holding or servicing an extension of 
mortgage credit subject to § 226.32, 
shall not, for the remainder of the one- 
year period following the date of origi-
nation of the credit, refinance any loan 
subject to § 226.32 to the same borrower 
into another loan subject to § 226.32, 
unless the refinancing is in the bor-
rower’s interest. A creditor (or as-
signee) is prohibited from engaging in 
acts or practices to evade this provi-
sion, including a pattern or practice of 
arranging for the refinancing of its own 
loans by affiliated or unaffiliated credi-
tors, or modifying a loan agreement 
(whether or not the existing loan is 
satisfied and replaced by the new loan) 
and charging a fee. 

(4) Repayment ability. Extend credit 
subject to § 226.32 to a consumer based 
on the value of the consumer’s collat-
eral without regard to the consumer’s 
repayment ability as of consummation, 
including the consumer’s current and 
reasonably expected income, employ-
ment, assets other than the collateral, 
current obligations, and mortgage-re-
lated obligations. 

(i) Mortgage-related obligations. For 
purposes of this paragraph (a)(4), mort-
gage-related obligations are expected 
property taxes, premiums for mort-
gage-related insurance required by the 
creditor as set forth in § 226.35(b)(3)(i), 
and similar expenses. 

(ii) Verification of repayment ability. 
Under this paragraph (a)(4) a creditor 
must verify the consumer’s repayment 
ability as follows: 

(A) A creditor must verify amounts 
of income or assets that it relies on to 
determine repayment ability, including 
expected income or assets, by the con-
sumer’s Internal Revenue Service 
Form W–2, tax returns, payroll re-
ceipts, financial institution records, or 
other third-party documents that pro-
vide reasonably reliable evidence of the 
consumer’s income or assets. 

(B) Notwithstanding paragraph 
(a)(4)(ii)(A), a creditor has not violated 
paragraph (a)(4)(ii) if the amounts of 

income and assets that the creditor re-
lied upon in determining repayment 
ability are not materially greater than 
the amounts of the consumer’s income 
or assets that the creditor could have 
verified pursuant to paragraph 
(a)(4)(ii)(A) at the time the loan was 
consummated. 

(C) A creditor must verify the con-
sumer’s current obligations. 

(iii) Presumption of compliance. A 
creditor is presumed to have complied 
with this paragraph (a)(4) with respect 
to a transaction if the creditor: 

(A) Verifies the consumer’s repay-
ment ability as provided in paragraph 
(a)(4)(ii); 

(B) Determines the consumer’s repay-
ment ability using the largest payment 
of principal and interest scheduled in 
the first seven years following con-
summation and taking into account 
current obligations and mortgage-re-
lated obligations as defined in para-
graph (a)(4)(i); and 

(C) Assesses the consumer’s repay-
ment ability taking into account at 
least one of the following: The ratio of 
total debt obligations to income, or the 
income the consumer will have after 
paying debt obligations. 

(iv) Exclusions from presumption of 
compliance. Notwithstanding the pre-
vious paragraph, no presumption of 
compliance is available for a trans-
action for which: 

(A) The regular periodic payments 
for the first seven years would cause 
the principal balance to increase; or 

(B) The term of the loan is less than 
seven years and the regular periodic 
payments when aggregated do not fully 
amortize the outstanding principal bal-
ance. 

(v) Exemption. This paragraph (a)(4) 
does not apply to temporary or 
‘‘bridge’’ loans with terms of twelve 
months or less, such as a loan to pur-
chase a new dwelling where the con-
sumer plans to sell a current dwelling 
within twelve months. 

(b) Prohibited acts or practices for 
dwelling-secured loans; open-end credit. 
In connection with credit secured by 
the consumer’s dwelling that does not 
meet the definition in § 226.2(a)(20), a 
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creditor shall not structure a home-se-
cured loan as an open-end plan to evade 
the requirements of § 226.32. 

[Reg. Z, 66 FR 65618, Dec. 20, 2001, as amended 
at 73 FR 44603, July 30, 2008] 

§ 226.35 Prohibited acts or practices in 
connection with higher-priced 
mortgage loans. 

(a) Higher-priced mortgage loans—(1) 
For purposes of this section, except as 
provided in paragraph (b)(3)(v) of this 
section, a higher-priced mortgage loan 
is a consumer credit transaction se-
cured by the consumer’s principal 
dwelling with an annual percentage 
rate that exceeds the average prime 
offer rate for a comparable transaction 
as of the date the interest rate is set by 
1.5 or more percentage points for loans 
secured by a first lien on a dwelling, or 
by 3.5 or more percentage points for 
loans secured by a subordinate lien on 
a dwelling. 

(2) ‘‘Average prime offer rate’’ means 
an annual percentage rate that is de-
rived from average interest rates, 
points, and other loan pricing terms 
currently offered to consumers by a 
representative sample of creditors for 
mortgage transactions that have low- 
risk pricing characteristics. The Board 
publishes average prime offer rates for 
a broad range of types of transactions 
in a table updated at least weekly as 
well as the methodology the Board uses 
to derive these rates. 

(3) Notwithstanding paragraph (a)(1) 
of this section, the term ‘‘higher-priced 
mortgage loan’’ does not include a 
transaction to finance the initial con-
struction of a dwelling, a temporary or 
‘‘bridge’’ loan with a term of twelve 
months or less, such as a loan to pur-
chase a new dwelling where the con-
sumer plans to sell a current dwelling 
within twelve months, a reverse-mort-
gage transaction subject to § 226.33, or a 
home equity line of credit subject to 
§ 226.5b. 

(b) Rules for higher-priced mortgage 
loans. Higher-priced mortgage loans are 
subject to the following restrictions: 

(1) Repayment ability. A creditor shall 
not extend credit based on the value of 
the consumer’s collateral without re-
gard to the consumer’s repayment abil-
ity as of consummation as provided in 
§ 226.34(a)(4). 

(2) Prepayment penalties. A loan may 
not include a penalty described by 
§ 226.32(d)(6) unless: 

(i) The penalty is otherwise per-
mitted by law, including § 226.32(d)(7) if 
the loan is a mortgage transaction de-
scribed in § 226.32(a); and 

(ii) Under the terms of the loan— 
(A) The penalty will not apply after 

the two-year period following con-
summation; 

(B) The penalty will not apply if the 
source of the prepayment funds is a re-
financing by the creditor or an affiliate 
of the creditor; and 

(C) The amount of the periodic pay-
ment of principal or interest or both 
may not change during the four-year 
period following consummation. 

(3) Escrows—(i) Failure to escrow for 
property taxes and insurance. Except as 
provided in paragraph (b)(3)(ii) of this 
section, a creditor may not extend a 
loan secured by a first lien on a prin-
cipal dwelling unless an escrow ac-
count is established before consumma-
tion for payment of property taxes and 
premiums for mortgage-related insur-
ance required by the creditor, such as 
insurance against loss of or damage to 
property, or against liability arising 
out of the ownership or use of the prop-
erty, or insurance protecting the cred-
itor against the consumer’s default or 
other credit loss. 

(ii) Exemptions for loans secured by 
shares in a cooperative and for certain 
condominium units—(A) Escrow ac-
counts need not be established for 
loans secured by shares in a coopera-
tive; and 

(B) Insurance premiums described in 
paragraph (b)(3)(i) of this section need 
not be included in escrow accounts for 
loans secured by condominium units, 
where the condominium association 
has an obligation to the condominium 
unit owners to maintain a master pol-
icy insuring condominium units. 

(iii) Cancellation. A creditor or 
servicer may permit a consumer to 
cancel the escrow account required in 
paragraph (b)(3)(i) of this section only 
in response to a consumer’s dated writ-
ten request to cancel the escrow ac-
count that is received no earlier than 
365 days after consummation. 
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(iv) Definition of escrow account. For 
purposes of this section, ‘‘escrow ac-
count’’ shall have the same meaning as 
in 24 CFR 3500.17(b) as amended. 

(v) ‘‘Jumbo’’ loans. For purposes of 
this § 226.35(b)(3), for a transaction with 
a principal obligation at consumma-
tion that exceeds the limit in effect as 
of the date the transaction’s interest 
rate is set for the maximum principal 
obligation eligible for purchase by 
Freddie Mac, the coverage threshold 
set forth in paragraph (a)(1) of this sec-
tion for loans secured by a first lien on 
a dwelling shall be 2.5 or more percent-
age points greater than the applicable 
average prime offer rate. 

(4) Evasion; open-end credit. In connec-
tion with credit secured by a con-
sumer’s principal dwelling that does 
not meet the definition of open-end 
credit in § 226.2(a)(20), a creditor shall 
not structure a home-secured loan as 
an open-end plan to evade the require-
ments of this section. 

[Reg. Z, 73 FR 44603, July 30, 2008, as amend-
ed at 76 FR 11324, Mar. 2, 2011] 

§ 226.36 Prohibited acts or practices in 
connection with credit secured by a 
dwelling. 

(a) Loan originator and mortgage 
broker defined. (1) Loan originator. For 
purposes of this section, the term 
‘‘loan originator’’ means with respect 
to a particular transaction, a person 
who for compensation or other mone-
tary gain, or in expectation of com-
pensation or other monetary gain, ar-
ranges, negotiates, or otherwise ob-
tains an extension of consumer credit 
for another person. The term ‘‘loan 
originator’’ includes an employee of 
the creditor if the employee meets this 
definition. The term ‘‘loan originator’’ 
includes the creditor only if the cred-
itor does not provide the funds for the 
transaction at consummation out of 
the creditor’s own resources, including 
drawing on a bona fide warehouse line 
of credit, or out of deposits held by the 
creditor. 

(2) Mortgage broker. For purposes of 
this section, a mortgage broker with 
respect to a particular transaction is 
any loan originator that is not an em-
ployee of the creditor. 

(b) [Reserved] 

(c) Servicing practices. (1) In connec-
tion with a consumer credit trans-
action secured by a consumer’s prin-
cipal dwelling, no servicer shall— 

(i) Fail to credit a payment to the 
consumer’s loan account as of the date 
of receipt, except when a delay in cred-
iting does not result in any charge to 
the consumer or in the reporting of 
negative information to a consumer re-
porting agency, or except as provided 
in paragraph (c)(2) of this section; 

(ii) Impose on the consumer any late 
fee or delinquency charge in connec-
tion with a payment, when the only de-
linquency is attributable to late fees or 
delinquency charges assessed on an 
earlier payment, and the payment is 
otherwise a full payment for the appli-
cable period and is paid on its due date 
or within any applicable grace period; 
or 

(iii) Fail to provide, within a reason-
able time after receiving a request 
from the consumer or any person act-
ing on behalf of the consumer, an accu-
rate statement of the total outstanding 
balance that would be required to sat-
isfy the consumer’s obligation in full 
as of a specified date. 

(2) If a servicer specifies in writing 
requirements for the consumer to fol-
low in making payments, but accepts a 
payment that does not conform to the 
requirements, the servicer shall credit 
the payment as of 5 days after receipt. 

(3) For purposes of this paragraph (c), 
the terms ‘‘servicer’’ and ‘‘servicing’’ 
have the same meanings as provided in 
24 CFR 3500.2(b), as amended. 

(d) Prohibited payments to loan origina-
tors. (1) Payments based on transaction 
terms or conditions. (i) In connection 
with a consumer credit transaction se-
cured by a dwelling, no loan originator 
shall receive and no person shall pay to 
a loan originator, directly or indi-
rectly, compensation in an amount 
that is based on any of the trans-
action’s terms or conditions. 

(ii) For purposes of this paragraph 
(d)(1), the amount of credit extended is 
not deemed to be a transaction term or 
condition, provided compensation re-
ceived by or paid to a loan originator, 
directly or indirectly, is based on a 
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fixed percentage of the amount of cred-
it extended; however, such compensa-
tion may be subject to a minimum or 
maximum dollar amount. 

(iii) This paragraph (d)(1) shall not 
apply to any transaction in which 
paragraph (d)(2) of this section applies. 

(2) Payments by persons other than con-
sumer. If any loan originator receives 
compensation directly from a con-
sumer in a consumer credit transaction 
secured by a dwelling: 

(i) No loan originator shall receive 
compensation, directly or indirectly, 
from any person other than the con-
sumer in connection with the trans-
action; and 

(ii) No person who knows or has rea-
son to know of the consumer-paid com-
pensation to the loan originator (other 
than the consumer) shall pay any com-
pensation to a loan originator, directly 
or indirectly, in connection with the 
transaction. 

(3) Affiliates. For purposes of this 
paragraph (d), affiliates shall be treat-
ed as a single ‘‘person.’’ 

(e) Prohibition on steering. (1) General. 
In connection with a consumer credit 
transaction secured by a dwelling, a 
loan originator shall not direct or 
‘‘steer’’ a consumer to consummate a 
transaction based on the fact that the 
originator will receive greater com-
pensation from the creditor in that 
transaction than in other transactions 
the originator offered or could have of-
fered to the consumer, unless the con-
summated transaction is in the con-
sumer’s interest. 

(2) Permissible transactions. A trans-
action does not violate paragraph (e)(1) 
of this section if the consumer is pre-
sented with loan options that meet the 
conditions in paragraph (e)(3) of this 
section for each type of transaction in 
which the consumer expressed an inter-
est. For purposes of paragraph (e) of 
this section, the term ‘‘type of trans-
action’’ refers to whether: 

(i) A loan has an annual percentage 
rate that cannot increase after con-
summation; 

(ii) A loan has an annual percentage 
rate that may increase after con-
summation; or 

(iii) A loan is a reverse mortgage. 
(3) Loan options presented. A trans-

action satisfies paragraph (e)(2) of this 

section only if the loan originator pre-
sents the loan options required by that 
paragraph and all of the following con-
ditions are met: 

(i) The loan originator must obtain 
loan options from a significant number 
of the creditors with which the origi-
nator regularly does business and, for 
each type of transaction in which the 
consumer expressed an interest, must 
present the consumer with loan options 
that include: 

(A) The loan with the lowest interest 
rate; 

(B) The loan with the lowest interest 
rate without negative amortization, a 
prepayment penalty, interest-only pay-
ments, a balloon payment in the first 7 
years of the life of the loan, a demand 
feature, shared equity, or shared appre-
ciation; or, in the case of a reverse 
mortgage, a loan without a prepay-
ment penalty, or shared equity or 
shared appreciation; and 

(C) The loan with the lowest total 
dollar amount for origination points or 
fees and discount points. 

(ii) The loan originator must have a 
good faith belief that the options pre-
sented to the consumer pursuant to 
paragraph (e)(3)(i) of this section are 
loans for which the consumer likely 
qualifies. 

(iii) For each type of transaction, if 
the originator presents to the con-
sumer more than three loans, the origi-
nator must highlight the loans that 
satisfy the criteria specified in para-
graph (e)(3)(i) of this section. 

(4) Number of loan options presented. 
The loan originator can present fewer 
than three loans and satisfy para-
graphs (e)(2) and (e)(3)(i) of this section 
if the loan(s) presented to the con-
sumer satisfy the criteria of the op-
tions in paragraph (e)(3)(i) of this sec-
tion and the provisions of paragraph 
(e)(3) of this section are otherwise met. 

(f) This section does not apply to a 
home-equity line of credit subject to 
§ 226.5b. Section 226.36(d) and (e) do not 
apply to a loan that is secured by a 
consumer’s interest in a timeshare 
plan described in 11 U.S.C. 101(53D). 

[73 FR 44604, July 30, 2008, as amended at 75 
FR 58533, Sept. 24, 2010] 
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§§ 226.37–226.38 [Reserved] 

§ 226.39 Mortgage transfer disclosures. 

(a) Scope. The disclosure require-
ments of this section apply to any cov-
ered person except as otherwise pro-
vided in this section. For purposes of 
this section: 

(1) A ‘‘covered person’’ means any per-
son, as defined in § 226.2(a)(22), that be-
comes the owner of an existing mort-
gage loan by acquiring legal title to 
the debt obligation, whether through a 
purchase, assignment or other transfer, 
and who acquires more than one mort-
gage loan in any twelve-month period. 
For purposes of this section, a servicer 
of a mortgage loan shall not be treated 
as the owner of the obligation if the 
servicer holds title to the loan, or title 
is assigned to the servicer, solely for 
the administrative convenience of the 
servicer in servicing the obligation. 

(2) A ‘‘mortgage loan’’ means any con-
sumer credit transaction that is se-
cured by the principal dwelling of a 
consumer. 

(b) Disclosure required. Except as pro-
vided in paragraph (c) of this section, 
each covered person is subject to the 
requirements of this section and shall 
mail or deliver the disclosures required 
by this section to the consumer on or 
before the 30th calendar day following 
the date of transfer. 

(1) Form of disclosures. The disclosures 
required by this section shall be pro-
vided clearly and conspicuously in 
writing, in a form that the consumer 
may keep. The disclosures required by 
this section may be provided to the 
consumer in electronic form, subject to 
compliance with the consumer consent 
and other applicable provisions of the 
Electronic Signatures in Global and 
National Commerce Act (E-Sign Act) 
(15 U.S.C. 7001 et seq.). 

(2) The date of transfer. For purposes 
of this section, the date of transfer to 
the covered person may, at the covered 
person’s option, be either the date of 
acquisition recognized in the books and 
records of the acquiring party, or the 
date of transfer recognized in the books 
and records of the transferring party. 

(3) Multiple consumers. If more than 
one consumer is liable on the obliga-
tion, a covered person may mail or de-

liver the disclosures to any consumer 
who is primarily liable. 

(4) Multiple transfers. If a mortgage 
loan is acquired by a covered person 
and subsequently sold, assigned, or 
otherwise transferred to another cov-
ered person, a single disclosure may be 
provided on behalf of both covered per-
sons if the disclosure satisfies the tim-
ing and content requirements applica-
ble to each covered person. 

(5) Multiple covered persons. If an ac-
quisition involves multiple covered 
persons who jointly acquire the loan, a 
single disclosure must be provided on 
behalf of all covered persons. 

(c) Exceptions. Notwithstanding para-
graph (b) of this section, a covered per-
son is not subject to the requirements 
of this section with respect to a par-
ticular mortgage loan if: 

(1) The covered person sells, or other-
wise transfers or assigns legal title to 
the mortgage loan on or before the 30th 
calendar day following the date that 
the covered person acquired the mort-
gage loan which shall be the date of 
transfer recognized for purposes of 
paragraph (b)(2) of this section; 

(2) The mortgage loan is transferred 
to the covered person in connection 
with a repurchase agreement that obli-
gates the transferor to repurchase the 
loan. However, if the transferor does 
not repurchase the loan, the covered 
person must provide the disclosures re-
quired by this section within 30 days 
after the date that the transaction is 
recognized as an acquisition on its 
books and records; or 

(3) The covered person acquires only 
a partial interest in the loan and the 
party authorized to receive the con-
sumer’s notice of the right to rescind 
and resolve issues concerning the con-
sumer’s payments on the loan does not 
change as a result of the transfer of the 
partial interest. 

(d) Content of required disclosures. The 
disclosures required by this section 
shall identify the loan that was sold, 
assigned or otherwise transferred, and 
state the following: 

(1) The name, address, and telephone 
number of the covered person. 

(i) If a single disclosure is provided 
on behalf of more than one covered per-
son, the information required by this 
paragraph shall be provided for each of 
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them unless paragraph (d)(1)(ii) of this 
section applies. 

(ii) If a single disclosure is provided 
on behalf of more than one covered per-
son and one of them has been author-
ized in accordance with paragraph 
(d)(3) of this section to receive the con-
sumer’s notice of the right to rescind 
and resolve issues concerning the con-
sumer’s payments on the loan, the in-
formation required by paragraph (d)(1) 
of this section may be provided only 
for that covered person. 

(2) The date of transfer. 
(3) The name, address and telephone 

number of an agent or party authorized 
to receive notice of the right to rescind 
and resolve issues concerning the con-
sumer’s payments on the loan. How-
ever, no information is required to be 
provided under this paragraph if the 
consumer can use the information pro-
vided under paragraph (d)(1) of this sec-
tion for these purposes. 

(4) Where transfer of ownership of the 
debt to the covered person is or may be 
recorded in public records, or, alter-
natively, that the transfer of owner-
ship has not been recorded in public 
records at the time the disclosure is 
provided. 

(e) Optional disclosures. In addition to 
the information required to be dis-
closed under paragraph (d) of this sec-
tion, a covered person may, at its op-
tion, provide any other information re-
garding the transaction. 

[75 FR 58501, Sept. 24, 2010] 

§§ 226.40–226.41 [Reserved] 

§ 226.42 Valuation independence. 
(a) Scope. This section applies to any 

consumer credit transaction secured by 
the consumer’s principal dwelling. 

(b) Definitions. For purposes of this 
section: 

(1) ‘‘Covered person’’ means a cred-
itor with respect to a covered trans-
action or a person that provides ‘‘set-
tlement services,’’ as defined in 12 
U.S.C. 2602(3) and implementing regula-
tions, in connection with a covered 
transaction. 

(2) ‘‘Covered transaction’’ means an 
extension of consumer credit that is or 
will be secured by the consumer’s prin-
cipal dwelling, as defined in 
§ 226.2(a)(19). 

(3) ‘‘Valuation’’ means an estimate of 
the value of the consumer’s principal 
dwelling in written or electronic form, 
other than one produced solely by an 
automated model or system. 

(4) ‘‘Valuation management func-
tions’’ means: 

(i) Recruiting, selecting, or retaining 
a person to prepare a valuation; 

(ii) Contracting with or employing a 
person to prepare a valuation; 

(iii) Managing or overseeing the proc-
ess of preparing a valuation, including 
by providing administrative services 
such as receiving orders for and receiv-
ing a valuation, submitting a com-
pleted valuation to creditors and un-
derwriters, collecting fees from credi-
tors and underwriters for services pro-
vided in connection with a valuation, 
and compensating a person that pre-
pares valuations; or 

(iv) Reviewing or verifying the work 
of a person that prepares valuations. 

(c) Valuation of consumer’s principal 
dwelling—(1) Coercion. In connection 
with a covered transaction, no covered 
person shall or shall attempt to di-
rectly or indirectly cause the value as-
signed to the consumer’s principal 
dwelling to be based on any factor 
other than the independent judgment 
of a person that prepares valuations, 
through coercion, extortion, induce-
ment, bribery, or intimidation of, com-
pensation or instruction to, or collu-
sion with a person that prepares valu-
ations or performs valuation manage-
ment functions. 

(i) Examples of actions that violate 
paragraph (c)(1) include: 

(A) Seeking to influence a person 
that prepares a valuation to report a 
minimum or maximum value for the 
consumer’s principal dwelling; 

(B) Withholding or threatening to 
withhold timely payment to a person 
that prepares a valuation or performs 
valuation management functions be-
cause the person does not value the 
consumer’s principal dwelling at or 
above a certain amount; 

(C) Implying to a person that pre-
pares valuations that current or future 
retention of the person depends on the 
amount at which the person estimates 
the value of the consumer’s principal 
dwelling; 
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(D) Excluding a person that prepares 
a valuation from consideration for fu-
ture engagement because the person re-
ports a value for the consumer’s prin-
cipal dwelling that does not meet or 
exceed a predetermined threshold; and 

(E) Conditioning the compensation 
paid to a person that prepares a valu-
ation on consummation of the covered 
transaction. 

(2) Mischaracterization of value—(i) 
Misrepresentation. In connection with a 
covered transaction, no person that 
prepares valuations shall materially 
misrepresent the value of the con-
sumer’s principal dwelling in a valu-
ation. A misrepresentation is material 
for purposes of this paragraph (c)(2)(i) 
if it is likely to significantly affect the 
value assigned to the consumer’s prin-
cipal dwelling. A bona fide error shall 
not be a misrepresentation. 

(ii) Falsification or alteration. In con-
nection with a covered transaction, no 
covered person shall falsify and no cov-
ered person other than a person that 
prepares valuations shall materially 
alter a valuation. An alteration is ma-
terial for purposes of this paragraph 
(c)(2)(ii) if it is likely to significantly 
affect the value assigned to the con-
sumer’s principal dwelling. 

(iii) Inducement of mischaracterization. 
In connection with a covered trans-
action, no covered person shall induce 
a person to violate paragraph (c)(2)(i) 
or (ii) of this section. 

(3) Permitted actions. Examples of ac-
tions that do not violate paragraph 
(c)(1) or (c)(2) include: 

(i) Asking a person that prepares a 
valuation to consider additional, ap-
propriate property information, includ-
ing information about comparable 
properties, to make or support a valu-
ation; 

(ii) Requesting that a person that 
prepares a valuation provide further 
detail, substantiation, or explanation 
for the person’s conclusion about the 
value of the consumer’s principal 
dwelling; 

(iii) Asking a person that prepares a 
valuation to correct errors in the valu-
ation; 

(iv) Obtaining multiple valuations 
for the consumer’s principal dwelling 
to select the most reliable valuation; 

(v) Withholding compensation due to 
breach of contract or substandard per-
formance of services; and 

(vi) Taking action permitted or re-
quired by applicable federal or state 
statute, regulation, or agency guid-
ance. 

(d) Prohibition on conflicts of interest— 
(1)(i) In general. No person preparing a 
valuation or performing valuation 
management functions for a covered 
transaction may have a direct or indi-
rect interest, financial or otherwise, in 
the property or transaction for which 
the valuation is or will be performed. 

(ii) Employees and affiliates of credi-
tors; providers of multiple settlement serv-
ices. In any covered transaction, no 
person violates paragraph (d)(1)(i) of 
this section based solely on the fact 
that the person— 

(A) Is an employee or affiliate of the 
creditor; or 

(B) Provides a settlement service in 
addition to preparing valuations or 
performing valuation management 
functions, or based solely on the fact 
that the person’s affiliate performs an-
other settlement service. 

(2) Employees and affiliates of creditors 
with assets of more than $250 million for 
both of the past two calendar years. For 
any covered transaction in which the 
creditor had assets of more than $250 
million as of December 31st for both of 
the past two calendar years, a person 
subject to paragraph (d)(1)(i) of this 
section who is employed by or affili-
ated with the creditor does not have a 
conflict of interest in violation of para-
graph (d)(1)(i) of this section based on 
the person’s employment or affiliate 
relationship with the creditor if: 

(i) The compensation of the person 
preparing a valuation or performing 
valuation management functions is not 
based on the value arrived at in any 
valuation; 

(ii) The person preparing a valuation 
or performing valuation management 
functions reports to a person who is 
not part of the creditor’s loan produc-
tion function, as defined in paragraph 
(d)(5)(i) of this section, and whose com-
pensation is not based on the closing of 
the transaction to which the valuation 
relates; and 

VerDate Mar<15>2010 19:34 Mar 07, 2012 Jkt 226037 PO 00000 Frm 00488 Fmt 8010 Sfmt 8010 Q:\12\12V3 ofr150 PsN: PC150



477 

Federal Reserve System § 226.42 

(iii) No employee, officer or director 
in the creditor’s loan production func-
tion, as defined in paragraph (d)(5)(i) of 
this section, is directly or indirectly 
involved in selecting, retaining, recom-
mending or influencing the selection of 
the person to prepare a valuation or 
perform valuation management func-
tions, or to be included in or excluded 
from a list of approved persons who 
prepare valuations or perform valu-
ation management functions. 

(3) Employees and affiliates of creditors 
with assets of $250 million or less for ei-
ther of the past two calendar years. For 
any covered transaction in which the 
creditor had assets of $250 million or 
less as of December 31st for either of 
the past two calendar years, a person 
subject to paragraph (d)(1)(i) of this 
section who is employed by or affili-
ated with the creditor does not have a 
conflict of interest in violation of para-
graph (d)(1)(i) of this section based on 
the person’s employment or affiliate 
relationship with the creditor if: 

(i) The compensation of the person 
preparing a valuation or performing 
valuation management functions is not 
based on the value arrived at in any 
valuation; and 

(ii) The creditor requires that any 
employee, officer or director of the 
creditor who orders, performs, or re-
views a valuation for a covered trans-
action abstain from participating in 
any decision to approve, not approve, 
or set the terms of that transaction. 

(4) Providers of multiple settlement serv-
ices. For any covered transaction, a 
person who prepares a valuation or per-
forms valuation management functions 
in addition to performing another set-
tlement service for the transaction, or 
whose affiliate performs another set-
tlement service for the transaction, 
does not have a conflict of interest in 
violation of paragraph (d)(1)(i) of this 
section as a result of the person or the 
person’s affiliate performing another 
settlement service for the transaction 
if: 

(i) The creditor had assets of more 
than $250 million as of December 31st 
for both of the past two calendar years 
and the conditions in paragraph 
(d)(2)(i)–(iii) are met; or 

(ii) The creditor had assets of $250 
million or less as of December 31st for 

either of the past two calendar years 
and the conditions in paragraph 
(d)(3)(i)–(ii) are met. 

(5) Definitions. For purposes of this 
paragraph, the following definitions 
apply: 

(i) Loan production function. The term 
‘‘loan production function’’ means an 
employee, officer, director, depart-
ment, division, or other unit of a cred-
itor with responsibility for generating 
covered transactions, approving cov-
ered transactions, or both. 

(ii) Settlement service. The term ‘‘set-
tlement service’’ has the same meaning 
as in the Real Estate Settlement Pro-
cedures Act, 12 U.S.C. 2601 et seq. 

(iii) Affiliate. The term ‘‘affiliate’’ 
has the same meaning as in Regulation 
Y, 12 CFR 225.2(a). 

(e) When extension of credit prohibited. 
In connection with a covered trans-
action, a creditor that knows, at or be-
fore consummation, of a violation of 
paragraph (c) or (d) of this section in 
connection with a valuation shall not 
extend credit based on the valuation, 
unless the creditor documents that it 
has acted with reasonable diligence to 
determine that the valuation does not 
materially misstate or misrepresent 
the value of the consumer’s principal 
dwelling. For purposes of this para-
graph (e), a valuation materially mis-
states or misrepresents the value of the 
consumer’s principal dwelling if the 
valuation contains a misstatement or 
misrepresentation that affects the 
credit decision or the terms on which 
credit is extended. 

(f) Customary and reasonable com-
pensation—(1) Requirement to provide 
customary and reasonable compensation 
to fee appraisers. In any covered trans-
action, the creditor and its agents shall 
compensate a fee appraiser for per-
forming appraisal services at a rate 
that is customary and reasonable for 
comparable appraisal services per-
formed in the geographic market of the 
property being appraised. For purposes 
of paragraph (f) of this section, 
‘‘agents’’ of the creditor do not include 
any fee appraiser as defined in para-
graph (f)(4)(i) of this section. 

(2) Presumption of compliance. A cred-
itor and its agents shall be presumed to 
comply with paragraph (f)(1) if— 
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(i) The creditor or its agents com-
pensate the fee appraiser in an amount 
that is reasonably related to recent 
rates paid for comparable appraisal 
services performed in the geographic 
market of the property being ap-
praised. In determining this amount, a 
creditor or its agents shall review the 
factors below and make any adjust-
ments to recent rates paid in the rel-
evant geographic market necessary to 
ensure that the amount of compensa-
tion is reasonable: 

(A) The type of property, 
(B) The scope of work, 
(C) The time in which the appraisal 

services are required to be performed, 
(D) Fee appraiser qualifications, 
(E) Fee appraiser experience and pro-

fessional record, and 
(F) Fee appraiser work quality; and 
(ii) The creditor and its agents do not 

engage in any anticompetitive acts in 
violation of state or federal law that 
affect the compensation paid to fee ap-
praisers, including— 

(A) Entering into any contracts or 
engaging in any conspiracies to re-
strain trade through methods such as 
price fixing or market allocation, as 
prohibited under section 1 of the Sher-
man Antitrust Act, 15 U.S.C. 1, or any 
other relevant antitrust laws; or 

(B) Engaging in any acts of monopo-
lization such as restricting any person 
from entering the relevant geographic 
market or causing any person to leave 
the relevant geographic market, as 
prohibited under section 2 of the Sher-
man Antitrust Act, 15 U.S.C. 2, or any 
other relevant antitrust laws. 

(3) Alternative presumption of compli-
ance. A creditor and its agents shall be 
presumed to comply with paragraph 
(f)(1) if the creditor or its agents deter-
mine the amount of compensation paid 
to the fee appraiser by relying on infor-
mation about rates that: 

(i) Is based on objective third-party 
information, including fee schedules, 
studies, and surveys prepared by inde-
pendent third parties such as govern-
ment agencies, academic institutions, 
and private research firms; 

(ii) Is based on recent rates paid to a 
representative sample of providers of 
appraisal services in the geographic 
market of the property being appraised 

or the fee schedules of those providers; 
and 

(iii) In the case of information based 
on fee schedules, studies, and surveys, 
such fee schedules, studies, or surveys, 
or the information derived therefrom, 
excludes compensation paid to fee ap-
praisers for appraisals ordered by ap-
praisal management companies, as de-
fined in paragraph (f)(4)(iii) of this sec-
tion. 

(4) Definitions. For purposes of this 
paragraph (f), the following definitions 
apply: 

(i) Fee appraiser. The term ‘‘fee ap-
praiser’’ means— 

(A) A natural person who is a state- 
licensed or state-certified appraiser 
and receives a fee for performing an ap-
praisal, but who is not an employee of 
the person engaging the appraiser; or 

(B) An organization that, in the ordi-
nary course of business, employs state- 
licensed or state-certified appraisers to 
perform appraisals, receives a fee for 
performing appraisals, and is not sub-
ject to the requirements of section 1124 
of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989 
(12 U.S.C. 3331 et seq.). 

(ii) Appraisal services. The term ‘‘ap-
praisal services’’ means the services re-
quired to perform an appraisal, includ-
ing defining the scope of work, inspect-
ing the property, reviewing necessary 
and appropriate public and private data 
sources (for example, multiple listing 
services, tax assessment records and 
public land records), developing and 
rendering an opinion of value, and pre-
paring and submitting the appraisal re-
port. 

(iii) Appraisal management company. 
The term ‘‘appraisal management com-
pany’’ means any person authorized to 
perform one or more of the following 
actions on behalf of the creditor— 

(A) Recruit, select, and retain fee ap-
praisers; 

(B) Contract with fee appraisers to 
perform appraisal services; 

(C) Manage the process of having an 
appraisal performed, including pro-
viding administrative services such as 
receiving appraisal orders and ap-
praisal reports, submitting completed 
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appraisal reports to creditors and un-
derwriters, collecting fees from credi-
tors and underwriters for services pro-
vided, and compensating fee appraisers 
for services performed; or 

(D) Review and verify the work of fee 
appraisers. 

(g) Mandatory reporting—(1) Reporting 
required. Any covered person that rea-
sonably believes an appraiser has not 
complied with the Uniform Standards 
of Professional Appraisal Practice or 
ethical or professional requirements 
for appraisers under applicable state or 
federal statutes or regulations shall 
refer the matter to the appropriate 
state agency if the failure to comply is 
material. For purposes of this para-
graph (g)(1), a failure to comply is ma-
terial if it is likely to significantly af-
fect the value assigned to the con-
sumer’s principal dwelling. 

(2) Timing of reporting. A covered per-
son shall notify the appropriate state 
agency within a reasonable period of 
time after the person determines that 
there is a reasonable basis to believe 
that a failure to comply required to be 
reported under paragraph (g)(1) of this 
section has occurred. 

(3) Definition. For purposes of this 
paragraph (g), ‘‘state agency’’ means 
‘‘state appraiser certifying and licens-
ing agency’’ under 12 U.S.C. 3350(1) and 
any implementing regulations. The ap-
propriate state agency to which a cov-
ered person must refer a matter under 
paragraph (g)(1) of this section is the 
agency for the state in which the con-
sumer’s principal dwelling is located. 

[75 FR 66580, Oct. 28, 2010, 75 FR 80676, Dec. 
23, 2010] 

§§ 226.43–226.45 [Reserved] 

Subpart F—Special Rules for 
Private Education Loans 

SOURCE: 74 FR 41232, Aug. 14, 2009, unless 
otherwise noted. 

§ 226.46 Special disclosure require-
ments for private education loans. 

(a) Coverage. The requirements of this 
subpart apply to private education 
loans as defined in § 226.46(b)(5). A cred-
itor may, at its option, comply with 
the requirements of this subpart for an 
extension of credit subject to §§ 226.17 

and 226.18 that is extended to a con-
sumer for expenses incurred after grad-
uation from a law, medical, dental, vet-
erinary, or other graduate school and 
related to relocation, study for a bar or 
other examination, participation in an 
internship or residency program, or 
similar purposes. 

(1) Relation to other subparts in this 
part. Except as otherwise specifically 
provided, the requirements and limita-
tions of this subpart are in addition to 
and not in lieu of those contained in 
other subparts of this Part. 

(b) Definitions. For purposes of this 
subpart, the following definitions 
apply: 

(1) Covered educational institution 
means: 

(i) An educational institution that 
meets the definition of an institution 
of higher education, as defined in para-
graph (b)(2) of this section, without re-
gard to the institution’s accreditation 
status; and 

(ii) Includes an agent, officer, or em-
ployee of the institution of higher edu-
cation. An agent means an institution- 
affiliated organization as defined by 
section 151 of the Higher Education Act 
of 1965 (20 U.S.C. 1019) or an officer or 
employee of an institution-affiliated 
organization. 

(2) Institution of higher education has 
the same meaning as in sections 101 
and 102 of the Higher Education Act of 
1965 (20 U.S.C. 1001–1002) and the imple-
menting regulations published by the 
U.S. Department of Education. 

(3) Postsecondary educational expenses 
means any of the expenses that are 
listed as part of the cost of attendance, 
as defined under section 472 of the 
Higher Education Act of 1965 (20 U.S.C. 
1087ll), of a student at a covered edu-
cational institution. These expenses in-
clude tuition and fees, books, supplies, 
miscellaneous personal expenses, room 
and board, and an allowance for any 
loan fee, origination fee, or insurance 
premium charged to a student or par-
ent for a loan incurred to cover the 
cost of the student’s attendance. 

(4) Preferred lender arrangement has 
the same meaning as in section 151 of 
the Higher Education Act of 1965 (20 
U.S.C. 1019). 

(5) Private education loan means an 
extension of credit that: 
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