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12 CFR Ch. II (1–1–12 Edition) § 225.133 

1 Section 225.4(c)(3) of the Board’s Regula-
tion Y (12 CFR 225.4(c)(3)) generally prohibits 
a bank holding company or its subsidiary en-
gaged in activities pursuant to authority of 
section 4(c)(8) of the Act from being a party 
to any merger ‘‘or acquisition of assets other 
than in the ordinary course of business’’ 
without prior Board approval. 

2 In accordance with the provisions of sec-
tion 4(c)(8) of the Act and § 225.4(b) of Regula-
tion Y, the acquisition of a going concern re-
quires prior Board approval. 

the acquisition of assets, it is nec-
essary to determine (a) whether the ac-
quisition is made in the ordinary 
course of business 1 or (b) whether it 
constitutes the acquisition, in whole or 
in part, of a going concern. 2 

(c) The following examples illustrate 
transactions where prior Board ap-
proval will generally be required: 

(1) The transaction involves the ac-
quisition of all or substantially all of 
the assets of a company, or a sub-
sidiary, division, department or office 
thereof. 

(2) The transaction involves the ac-
quisition of less than ‘‘substantially 
all’’ of the assets of a company, or a 
subsidiary, division, department or of-
fice thereof, the operations of which 
are being terminated or substantially 
discontinued by the seller, but such 
asset acquisition is significant in rela-
tion to the size of the same line of 
nonbank activity of the holding com-
pany (e.g., consumer finance mortgage 
banking, data processing). For pur-
poses of this interpretation, an acquisi-
tion would generally be presumed to be 
significant if the book value of the 
nonbank assets being acquired exceeds 
50 percent of the book value of the 
nonbank assets of the holding company 
or nonbank subsidiary comprising the 
same line of activity. 

(3) The transaction involves the ac-
quisition of assets for resale and the 
sale of such assets is not a normal busi-
ness activity of the acquiring holding 
company. 

(4) The transaction involves the ac-
quisition of the assets of a company, or 
a subsidiary, division, department or 
office thereof, and a major purpose of 
the transaction is to hire some of the 
seller’s principal employees who are 
expert, skilled and experienced in the 

business of the company being ac-
quired. 

(d) In some cases it may be difficult, 
due to the wide variety of cir-
cumstances involving possible acquisi-
tion of assets, to determine whether 
such acquisitions require prior Board 
approval. Bank holding companies are 
encouraged to contact their local Re-
serve Bank for guidance where doubt 
exists as to whether such an acquisi-
tion is in the ordinary course of busi-
ness or an acquisition, in whole or in 
part, of a going concern. 

[39 FR 35128, Sept. 30, 1974, as amended at 
Reg. Y, 57 FR 28779, June 29, 1992] 

§ 225.133 Computation of amount in-
vested in foreign corporations 
under general consent procedures. 

For text of this interpretation, see 
§ 211.111 of this subchapter. 

[40 FR 43199, Sept. 19, 1975] 

§ 225.134 Escrow arrangements involv-
ing bank stock resulting in a viola-
tion of the Bank Holding Company 
Act. 

(a) In connection with a recent appli-
cation to become a bank holding com-
pany, the Board considered a situation 
in which shares of a bank were ac-
quired and then placed in escrow by the 
applicant prior to the Board’s approval 
of the application. The facts indicated 
that the applicant company had in-
curred debt for the purpose of acquir-
ing bank shares and immediately after 
the purchase the shares were trans-
ferred to an unaffiliated escrow agent 
with instructions to retain possession 
of the shares pending Board action on 
the company’s application to become a 
bank holding company. The escrow 
agreement provided that, if the appli-
cation were approved by the Board, the 
escrow agent was to return the shares 
to the applicant company; and, if the 
application were denied, the escrow 
agent was to deliver the shares to the 
applicant company’s shareholders upon 
their assumption of debt originally in-
curred by the applicant in the acquisi-
tion of the bank shares. In addition, 
the escrow agreement provided that, 
while the shares were held in escrow, 
the applicant could not exercise voting 
or any other ownership rights with re-
spect to those shares. 
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