
216 

12 CFR Ch. II (1–1–12 Edition) § 225.93 

election to be treated as a financial 
holding company is effective prior to 
the 31st day after the election was filed 
with the appropriate Federal Reserve 
Bank. Such notification must be in 
writing. 

(c) Under what circumstances will the 
Board find an election to be ineffective? 
An election to be treated as a financial 
holding company shall not be effective 
if, during the period provided in para-
graph (a) of this section, the Board 
finds that: 

(1) The foreign bank certificant, or 
any foreign bank that operates a 
branch or agency or owns or controls a 
commercial lending company in the 
United States and is controlled by a 
foreign bank or company certificant, is 
not both well capitalized and well man-
aged; 

(2) Any U.S. insured depository insti-
tution subsidiary of the foreign bank 
or company (except an institution ex-
cluded under paragraph (d) of this sec-
tion) or any U.S. branch of a foreign 
bank that is insured by the Federal De-
posit Insurance Corporation has not 
achieved at least a rating of ‘‘satisfac-
tory record of meeting community 
needs’’ under the Community Reinvest-
ment Act at the institution’s most re-
cent examination; 

(3) Any U.S. depository institution 
subsidiary of the foreign bank or com-
pany is not both well capitalized and 
well managed; or 

(4) The Board does not have sufficient 
information to assess whether the for-
eign bank or company making the elec-
tion meets the requirements of this 
subpart. 

(d) How is CRA performance of recently 
acquired insured depository institutions 
considered? An insured depository insti-
tution will be excluded for purposes of 
the review of CRA ratings described in 
paragraph (c)(2) of this section con-
sistent with the provisions of 
§ 225.82(d). 

(e) Factors used in the Board’s deter-
mination regarding comparability of cap-
ital and management—(1) In general. In 
determining whether a foreign bank is 
well capitalized and well managed in 
accordance with comparable capital 
and management standards, the Board 
will give due regard to national treat-
ment and equality of competitive op-

portunity. In this regard, the Board 
may take into account the foreign 
bank’s composition of capital, Tier 1 
capital to total assets leverage ratio, 
accounting standards, long-term debt 
ratings, reliance on government sup-
port to meet capital requirements, the 
foreign bank’s anti-money laundering 
procedures, whether the foreign bank is 
subject to comprehensive supervision 
or regulation on a consolidated basis, 
and other factors that may affect anal-
ysis of capital and management. The 
Board will consult with the home coun-
try supervisor for the foreign bank as 
appropriate. 

(2) Assessment of consolidated super-
vision. A foreign bank that is not sub-
ject to comprehensive supervision on a 
consolidated basis by its home country 
authorities may not be considered well 
capitalized and well managed unless: 

(i) The home country has made sig-
nificant progress in establishing ar-
rangements for comprehensive super-
vision on a consolidated basis; and 

(ii) The foreign bank is in strong fi-
nancial condition as demonstrated, for 
example, by capital levels that signifi-
cantly exceed the minimum levels that 
are required for a well capitalized de-
termination and strong asset quality. 

§ 225.93 What are the consequences of 
a foreign bank failing to continue 
to meet applicable capital and man-
agement requirements? 

(a) Notice by the Board. If a foreign 
bank or company has made an effective 
election to be treated as a financial 
holding company under this subpart 
and the Board finds that the foreign 
bank, any foreign bank that maintains 
a U.S. branch, agency, or commercial 
lending company and is controlled by 
the foreign bank or company, or any 
U.S. depository institution subsidiary 
controlled by the foreign bank or com-
pany, ceases to be well capitalized or 
well managed, the Board will notify 
the foreign bank and company, if any, 
in writing that it is not in compliance 
with the applicable requirement(s) for 
a financial holding company and iden-
tify the areas of noncompliance. 

(b) Notification by a financial holding 
company required—(1) Notice to Board. 
Promptly upon becoming aware that 
the foreign bank, any foreign bank 
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that maintains a U.S. branch, agency, 
or commercial lending company and is 
controlled by the foreign bank or com-
pany, or any U.S. depository institu-
tion subsidiary of the foreign bank or 
company, has ceased to be well capital-
ized or well managed, the foreign bank 
and company, if any, must notify the 
Board and identify the area of non-
compliance. 

(2) Triggering events for notice to the 
Board—(i) Well capitalized. A foreign 
bank becomes aware that it is no 
longer well capitalized at the time that 
the foreign bank or company is re-
quired to file a report of condition (or 
similar supervisory report) with its 
home country supervisor or the appro-
priate Federal Reserve Bank that indi-
cates that the foreign bank no longer 
meets the well capitalized standards. 

(ii) Well managed. A foreign bank be-
comes aware that it is no longer well 
managed at the time that the foreign 
bank receives written notice from the 
appropriate Federal Reserve Bank that 
the composite rating of its U.S. branch, 
agency, and commercial lending com-
pany operations is not at least satisfac-
tory. 

(c) Execution of agreement acceptable to 
the Board—(1) Agreement required; time 
period. Within 45 days after receiving a 
notice under paragraph (a) of this sec-
tion, the foreign bank or company 
must execute an agreement acceptable 
to the Board to comply with all appli-
cable capital and management require-
ments. 

(2) Extension of time for executing 
agreement. Upon request by the foreign 
bank or company, the Board may ex-
tend the 45-day period under paragraph 
(c)(1) of this section if the Board deter-
mines that granting additional time is 
appropriate under the circumstances. A 
request by a foreign bank or company 
for additional time must include an ex-
planation of why an extension is nec-
essary. 

(3) Agreement requirements. An agree-
ment required by paragraph (c)(1) of 
this section to correct a capital or 
management deficiency must: 

(i) Explain the specific actions that 
the foreign bank or company will take 
to correct all areas of noncompliance; 

(ii) Provide a schedule within which 
each action will be taken; 

(iii) Provide any other information 
that the Board may require; and 

(iv) Be acceptable to the Board. 
(d) Limitations during period of non-

compliance—Until the Board determines 
that a foreign bank or company has 
corrected the conditions described in a 
notice under paragraph (a) of this sec-
tion: 

(1) The Board may impose any limi-
tations or conditions on the conduct or 
the U.S. activities of the foreign bank 
or company or any of its affiliates as 
the Board finds to be appropriate and 
consistent with the purposes of the 
Bank Holding Company Act; and 

(2) The foreign bank or company and 
its affiliates may not commence any 
additional activity in the United 
States or acquire control or shares of 
any company under section 4(k) of the 
Bank Holding Company Act (12 U.S.C. 
1843(k)) without prior approval from 
the Board. 

(e) Consequences of failure to correct 
conditions within 180 days—(1) Termi-
nation of Offices and Divestiture. If a for-
eign bank or company does not correct 
the conditions described in a notice 
under paragraph (a) of this section 
within 180 days of receipt of the notice 
or such additional time as the Board 
may permit, the Board may order the 
foreign bank or company to terminate 
the foreign bank’s U.S. branches and 
agencies and divest any commercial 
lending companies owned or controlled 
by the foreign bank or company. Such 
divestiture must be done in accordance 
with the terms and conditions estab-
lished by the Board. 

(2) Alternative method of complying 
with a divestiture order. A foreign bank 
or company may comply with an order 
issued under paragraph (e)(1) of this 
section by ceasing to engage (both di-
rectly and through any subsidiary that 
is not a depository institution or a sub-
sidiary of a depository institution) in 
any activity that may be conducted 
only under section 4(k), (n), or (o) of 
the BHC Act (12 U.S.C. 1843(k), (n) and 
(o)). The termination of activities must 
be completed within the time period 
referred to in paragraph (e)(1) of this 
section and subject to terms and condi-
tions acceptable to the Board. 
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(f) Consultation with Other Agencies. 
In taking any action under this sec-
tion, the Board will consult with the 
relevant Federal and state regulatory 
authorities and the appropriate home 
country supervisor(s) of the foreign 
bank. 

§ 225.94 What are the consequences of 
an insured branch or depository in-
stitution failing to maintain a satis-
factory or better rating under the 
Community Reinvestment Act? 

(a) Insured branch as an ‘‘insured de-
pository institution.’’ A U.S. branch of a 
foreign bank that is insured by the 
Federal Deposit Insurance Corporation 
shall be treated as an ‘‘insured deposi-
tory institution’’ for purposes of 
§ 225.84. 

(b) Applicability. The provisions of 
§ 225.84, with the modifications con-
tained in this section, shall apply to a 
foreign bank that operates an insured 
branch referred to in paragraph (a) of 
this section or an insured depository 
institution in the United States, and 
any company that owns or controls 
such a foreign bank, that has made an 
effective election under § 225.92 in the 
same manner and to the same extent as 
they apply to a financial holding com-
pany. 

INTERPRETATIONS 

§ 225.101 Bank holding company’s sub-
sidiary banks owning shares of non-
banking companies. 

(a) The Board’s opinion has been re-
quested on the following related mat-
ters under the Bank Holding Company 
Act of 1956. 

(b) The question is raised as to 
whether shares in a nonbanking com-
pany which were acquired by a banking 
subsidiary of the bank holding com-
pany many years ago when their acqui-
sition was lawful and are now held as 
investments, and which do not include 
more than 5 percent of the outstanding 
voting securities of such nonbanking 
company and do not have a value 
greater than 5 percent of the value of 
the bank holding company’s total as-
sets, are exempted from the divestment 
requirements of the Act by the provi-
sions of section 4(c)(5) of the Act. 

(c) In the Board’s opinion, this ex-
emption is as applicable to such shares 

when held by a banking subsidiary of a 
bank holding company as when held di-
rectly by the bank holding company 
itself. While the exemption specifically 
refers only to shares held or acquired 
by the bank holding company, the pro-
hibition of the Act against retention of 
nonbanking interests applies to indi-
rect as well as direct ownership of 
shares of a nonbanking company, and, 
in the absence of a clear mandate to 
the contrary, any exception to this 
prohibition should be given equal 
breadth with the prohibition. Any 
other interpretation would lead to un-
warranted results. 

(d) Although certain of the other ex-
emptions in section 4(c) of the Act spe-
cifically refer to shares held or ac-
quired by banking subsidiaries, an 
analysis of those exemptions suggests 
that such specific reference to banking 
subsidiaries was for the purpose of ex-
cluding nonbanking subsidiaries from 
such exemptions, rather than for the 
purpose of providing an inclusionary 
emphasis on banking subsidiaries. 

(e) It should be noted that the 
Board’s view as to this question should 
not be interpreted as meaning that 
each banking subsidiary could own up 
to 5 percent of the stock of the same 
nonbanking organization. In the 
Board’s opinion the limitations set 
forth in section 4(c)(5) apply to the ag-
gregate amount of stock held in a par-
ticular organization by the bank hold-
ing company itself and by all of its sub-
sidiaries. 

(f) Secondly, question is raised as to 
whether shares in a nonbanking com-
pany acquired in satisfaction of debts 
previously contracted (d.p.c.) by a 
banking subsidiary of the bank holding 
company may be retained if such 
shares meet the conditions contained 
in section 4(c)(5) as to value and 
amount, notwithstanding the require-
ment of section 4(c)(2) that shares ac-
quired d.p.c. be disposed of within two 
years after the date of their acquisition 
or the date of the Act, whichever is 
later. In the Board’s opinion, the 5 per-
cent exemption provided by section 
4(c)(5) covers any shares, including 
shares acquired d.p.c., that meet the 
conditions set forth in that exemption, 
and, consequently, d.p.c. shares held by 
a banking subsidiary of a bank holding 
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