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(1) A distribution of cash or other 
property to owners of a savings asso-
ciation made on account of their own-
ership, but not any dividend consisting 
only of shares or rights to purchase 
shares; or 

(2) Any transaction that the Board 
determines, by order or regulation, to 
be in substance a dividend. 

(c) Shares means common and pre-
ferred stock, and any options, war-
rants, or other rights for the acquisi-
tion of such stock. The term ‘‘share’’ 
also includes convertible securities 
upon their conversion into common or 
preferred stock. The term does not in-
clude convertible debt securities prior 
to their conversion into common or 
preferred stock or other securities that 
are not equity securities at the time of 
a dividend. 

§ 238.103 Filing requirement. 

(a) Filing. A subsidiary savings asso-
ciation of a savings and loan holding 
company must file a notice with the 
appropriate Reserve Bank on the des-
ignated form at least 30 days before the 
proposed declaration of a dividend by 
its board of directors. 

(b) Schedules. A notice may include a 
schedule proposing dividends over a 
specified period, not to exceed 12 
months. 

§ 238.104 Board action and criteria for 
review. 

(a) Board action. (1) A subsidiary sav-
ings association of a savings and loan 
holding company may declare a pro-
posed dividend after the end of a 30-day 
review period commencing on the date 
of submission to the Federal Reserve 
System of the complete record on the 
notice, unless the Board or Reserve 
Bank disapproves the notice before the 
end of the period. 

(2) A subsidiary savings association 
of a savings and loan holding company 
may declare a proposed dividend before 
the end of the 30-day period if the 
Board or Reserve Bank notifies the ap-
plicant in writing of the Board’s or Re-
serve Bank’s intention not to dis-
approve the notice. 

(b) Criteria. The Board or Reserve 
Bank may disapprove a notice, in 
whole or in part, if the Board or Re-

serve Bank makes any of the following 
determinations. 

(1) Following the dividend the sub-
sidiary savings association will be 
undercapitalized, significantly under-
capitalized, or critically undercapital-
ized as set forth in applicable regula-
tions under 12 U.S.C. 1831o. 

(2) The proposed dividend raises safe-
ty or soundness concerns. 

(3) The proposed dividend violates a 
prohibition contained in any statute, 
regulation, enforcement action, or 
agreement between the subsidiary sav-
ings association or any savings and 
loan holding company of which it is a 
subsidiary and an appropriate Federal 
banking agency, a condition imposed 
on the subsidiary savings association 
or any savings and loan holding com-
pany of which it is a subsidiary in an 
application or notice approved by an 
appropriate Federal banking agency, or 
any formal or informal enforcement 
action involving the subsidiary savings 
association or any savings and loan 
holding company of which it is a sub-
sidiary. If so, the Board will determine 
whether it may permit the dividend 
notwithstanding the prohibition, con-
dition, or enforcement action. 

Subpart L—Investigative Pro-
ceedings and Formal Exam-
ination Proceedings 

§ 238.111 Scope. 

This part prescribes rules of practice 
and procedure applicable to the con-
duct of investigative proceedings under 
section 10(g)(2) of the Home Owners’ 
Loan Act, as amended, 12 U.S.C. 
1467a(g)(2) (‘‘HOLA’’) and to the con-
duct of formal examination pro-
ceedings with respect to savings and 
loan holding companies and their affili-
ates under section 5(d)(1)(B) of the 
HOLA, as amended, 12 U.S.C. 
1464(d)(1)(B) or section 7(j)(15) of the 
Federal Deposit Insurance Act, as 
amended, 12 U.S.C. 1817(j)(15) (‘‘FDIA’’), 
section 8(n) of the FDIA, 12 U.S.C. 
1818(n), or section 10(c) of the FDIA, 12 
U.S.C. 1820(c). This part does not apply 
to adjudicatory proceedings as to 
which hearings are required by statute, 
the rules for which are contained in 
part 262 of this chapter. 
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§ 238.112 Definitions. 
As used in this part: 
(a) Investigative proceeding means an 

investigation conducted under section 
10(g)(2) of the HOLA; 

(b) Formal examination proceeding 
means the administration of oaths and 
affirmations, taking and preserving of 
testimony, requiring the production of 
books, papers, correspondence, memo-
randa, and all other records, the 
issuance of subpoenas, and all related 
activities in connection with examina-
tion of savings and loan holding com-
panies and their affiliates conducted 
pursuant to section 5(d)(1)(B) of the 
HOLA, section 7(j)(15) of the FDIA, sec-
tion 8(n) of the FDIA or section 10(c) of 
the FDIA; and 

(c) Designated representative means 
the person or persons empowered by 
the Board to conduct an investigative 
proceeding or a formal examination 
proceeding. 

§ 238.113 Confidentiality of pro-
ceedings. 

All formal examination proceedings 
shall be private and, unless otherwise 
ordered by the Board, all investigative 
proceedings shall also be private. Un-
less otherwise ordered or permitted by 
the Board, or required by law, and ex-
cept as provided in §§ 238.114 and 238.115, 
the entire record of any investigative 
proceeding or formal examination pro-
ceeding, including the resolution of the 
Board or its delegate(s) authorizing the 
proceeding, the transcript of such pro-
ceeding, and all documents and infor-
mation obtained by the designated rep-
resentative(s) during the course of said 
proceedings shall be confidential. 

§ 238.114 Transcripts. 
Transcripts or other recordings, if 

any, of investigative proceedings or 
formal examination proceedings shall 
be prepared solely by an official re-
porter or by any other person or means 
authorized by the designated represent-
ative. A person who has submitted doc-
umentary evidence or given testimony 
in an investigative proceeding or for-
mal examination proceeding may pro-
cure a copy of his own documentary 
evidence or transcript of his own testi-
mony upon payment of the cost there-
of; provided, that a person seeking a 

transcript of his own testimony must 
file a written request with the Board 
stating the reason he desires to procure 
such transcript, and the Board may for 
good cause deny such request. In any 
event, any witness (or his counsel) 
shall have the right to inspect the 
transcript of the witness’ own testi-
mony. 

§ 238.115 Rights of witnesses. 

(a) Any person who is compelled or 
requested to furnish documentary evi-
dence or give testimony at an inves-
tigative proceeding or formal examina-
tion proceeding shall have the right to 
examine, upon request, the Board reso-
lution authorizing such proceeding. 
Copies of such resolution shall be fur-
nished, for their retention, to such per-
sons only with the written approval of 
the Board. 

(b) Any witness at an investigative 
proceeding or formal examination pro-
ceeding may be accompanied and ad-
vised by an attorney personally rep-
resenting that witness. 

(1) Such attorney shall be a member 
in good standing of the bar of the high-
est court of any state, Commonwealth, 
possession, territory, or the District of 
Columbia, who has not been suspended 
or debarred from practice by the bar of 
any such political entity or before the 
Board in accordance with the provi-
sions of part 263 of this chapter and has 
not been excluded from the particular 
investigative proceeding or formal ex-
amination proceeding in accordance 
with paragraph (b)(3) of this section. 

(2) Such attorney may advise the wit-
ness before, during, and after the tak-
ing of his testimony and may briefly 
question the witness, on the record, at 
the conclusion of his testimony, for the 
sole purpose of clarifying any of the 
answers the witness has given. During 
the taking of the testimony of a wit-
ness, such attorney may make sum-
mary notes solely for his use in rep-
resenting his client. All witnesses shall 
be sequestered, and, unless permitted 
in the discretion of the designated rep-
resentative, no witness or accom-
panying attorney may be permitted to 
be present during the taking of testi-
mony of any other witness called in 
such proceeding. Neither attorney(s) 
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for the association(s) that are the sub-
jects of the investigative proceedings 
or formal examination proceedings, nor 
attorneys for any other interested per-
sons, shall have any right to be present 
during the testimony of any witness 
not personally being represented by 
such attorney. 

(3) The Board, for good cause, may 
exclude a particular attorney from fur-
ther participation in any investigation 
in which the Board has found the attor-
ney to have engaged in dilatory, ob-
structionist, egregious, contemptuous 
or contumacious conduct. The person 
conducting an investigation may re-
port to the Board instances of appar-
ently dilatory, obstructionist, egre-
gious, contemptuous or contumacious 
conduct on the part of an attorney. 
After due notice to the attorney, the 
Board may take such action as the cir-
cumstances warrant based upon a writ-
ten record evidencing the conduct of 
the attorney in that investigation or 
such other or additional written or oral 
presentation as the Board may permit 
or direct. 

§ 238.116 Obstruction of proceedings. 
The designated representative shall 

report to the Board any instances 
where any witness or counsel has en-
gaged in dilatory, obstructionist, or 
contumacious conduct or has otherwise 
violated any provision of this part dur-
ing the course of an investigative pro-
ceeding or formal examination pro-
ceeding; and the Board may take such 
action as the circumstances warrant, 
including the exclusion of counsel from 
further participation in such pro-
ceeding. 

§ 238.117 Subpoenas. 
(a) Service. Service of a subpoena in 

connection with any investigative pro-
ceeding or formal examination pro-
ceeding shall be effected in the fol-
lowing manner: 

(1) Service upon a natural person. Serv-
ice of a subpoena upon a natural person 
may be effected by handing it to such 
person; by leaving it at his office with 
the person in charge thereof, or, if 
there is no one in charge, by leaving it 
in a conspicuous place therein; by leav-
ing it at his dwelling place or usual 
place of abode with some person of 

suitable age and discretion then resid-
ing therein; by mailing it to him by 
registered or certified mail or by an ex-
press delivery service at his last known 
address; or by any method whereby ac-
tual notice is given to him. 

(2) Service upon other persons. When 
the person to be served is not a natural 
person, service of the subpoena may be 
effected by handing the subpoena to a 
registered agent for service, or to any 
officer, director, or agent in charge of 
any office of such person; by mailing it 
to any such representative by reg-
istered or certified mail or by an ex-
press delivery service at his last known 
address; or by any method whereby ac-
tual notice is given to such person. 

(b) Motions to quash. Any person to 
whom a subpoena is directed may, 
prior to the time specified therein for 
compliance, but in no event more than 
10 days after the date of service of such 
subpoena, apply to the Board or its des-
ignee to quash or modify such sub-
poena, accompanying such application 
with a statement of the reasons there-
fore. The Board or its designee, as ap-
propriate, may: 

(1) Deny the application; 
(2) Quash or revoke the subpoena; 
(3) Modify the subpoena; or 
(4) Condition the granting of the ap-

plication on such terms as the Board or 
its designee determines to be just, rea-
sonable, and proper. 

(c) Attendance of witnesses. Subpoenas 
issued in connection with an investiga-
tive proceeding or formal examination 
proceeding may require the attendance 
and/or testimony of witnesses from any 
State or territory of the United States 
and the production by such witnesses 
of documentary or other tangible evi-
dence at any designated place where 
the proceeding is being (or is to be) 
conducted. Foreign nationals are sub-
ject to such subpoenas if such service is 
made upon a duly authorized agent lo-
cated in the United States. 

(d) Witness fees and mileage. Witnesses 
summoned in any proceeding under 
this part shall be paid the same fees 
and mileage that are paid witnesses in 
the district courts of the United 
States. Such fees and mileage need not 
be tendered when the subpoena is 
issued on behalf of the Board by any of 
its designated representatives. 
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