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member, and in which a zero balance 
may be maintained. Such accounts are 
not savings accounts or savings depos-
its. 

(cc) United States Treasury Time De-
posit Open Account means a non-inter-
est-bearing account maintained in the 
name of the United States Treasury 
which may not be withdrawn prior to 
the expiration of 30 days’ written no-
tice from the United States Treasury, 
or such other period of notice as the 
Treasury may require. Such accounts 
are not savings accounts or savings de-
posits. 

Subpart B—Mutual Holding 
Companies 

§ 239.3 Mutual holding company reor-
ganizations. 

(a) A mutual savings association may 
not reorganize to become a mutual 
holding company, or join in a mutual 
holding company reorganization as an 
acquiree association, unless it satisfies 
the following conditions: 

(1) A Reorganization Plan is approved 
by a majority of the board of directors 
of the reorganizing association and any 
acquiree association; 

(2) A Reorganization Notice is filed 
with the Board pursuant to § 238.14 of 
this chapter; 

(3) The Reorganization Plan is sub-
mitted to the members of the reorga-
nizing association and any acquiree as-
sociation pursuant and is approved by 
a majority of the total votes of the 
members of each association eligible to 
be cast at a meeting held at the call of 
each association’s directors in accord-
ance with the procedures prescribed by 
each association’s charter and bylaws; 
and 

(4) All necessary regulatory approv-
als have been obtained and all condi-
tions imposed by the Board have been 
satisfied. 

(b) Upon receipt of an application 
under this section, the Reserve Bank 
will promptly furnish notice and a copy 
of the Reorganization Plan to the pri-
mary federal supervisor of any savings 
association involved in the trans-
action. The primary supervisor will 
have 30 calendar days from the date of 
the letter giving notice in which to 

submit its views and recommendations 
to the Board. 

§ 239.4 Grounds for disapproval of re-
organizations. 

(a) Basic standards. The Board may 
disapprove a proposed mutual holding 
company reorganization filed pursuant 
to § 239.3(a) if: 

(1) Disapproval is necessary to pre-
vent unsafe or unsound practices; 

(2) The financial or managerial re-
sources of the reorganizing association 
or any acquiree association warrant 
disapproval; 

(3) The proposed capitalization of the 
mutual holding company fails to meet 
the requirements of paragraph (b) of 
this section; 

(4) A stock issuance is proposed in 
connection with the reorganization 
pursuant to § 239.24 that fails to meet 
the standards established by that sec-
tion; 

(5) The reorganizing association or 
any acquiree association fails to fur-
nish the information required to be in-
cluded in the Reorganization Notice or 
any other information requested by the 
Board in connection with the proposed 
reorganization; or 

(6) The proposed reorganization 
would violate any provision of law, in-
cluding (without limitation) § 239.3(a) 
and (c) (regarding board of directors 
and membership approval) or § 239.5(a) 
(regarding continuity of membership 
rights). 

(b) Capitalization. (1) The Board shall 
disapprove a proposal by a reorganizing 
association or any acquiree association 
to capitalize a mutual holding com-
pany in an amount in excess of a nomi-
nal amount if immediately following 
the reorganization, the resulting asso-
ciation or the acquiree association 
would fail to be ‘‘adequately capital-
ized’’ under the regulatory capital re-
quirements applicable to the savings 
association. 

(2) Proposals by reorganizing associa-
tions and acquiree associations to cap-
italize mutual holding companies shall 
also comply with any applicable stat-
utes, and with regulations or written 
policies of the Comptroller of the Cur-
rency or the Federal Deposit Insurance 
Corporation, as applicable, governing 
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capital distributions by savings asso-
ciations in effect at the time of the re-
organization. 

(c) Presumptive disqualifiers—(1) Mana-
gerial resources. The factors specified in 
§ 238.15(d)(1)(i) through (vi) of this chap-
ter shall give rise to a rebuttable pre-
sumption that the managerial re-
sources test of paragraph (a)(2) of this 
section is not met. For this purpose, 
each place the term acquiror appears in 
§ 238.15(d)(1)(i) through (vi) of this chap-
ter, it shall be read to mean the reorga-
nizing association or any acquiree as-
sociation, and the reference in 
§ 238.15(d)(1)(v) of this chapter to filings 
under this part shall be deemed to in-
clude filings under either part 238 of 
this chapter or this part. 

(2) Safety and soundness and financial 
resources. Failure by a reorganizing as-
sociation and any acquiree association 
to submit a business plan in connection 
with a Reorganization Notice, or sub-
mission of a business plan that projects 
activities that are inconsistent with 
the credit and lending needs of the re-
organizing association or acquiree as-
sociation’s proposed market area or 
that fails to demonstrate that the cap-
ital of the mutual holding company 
will be deployed in a safe and sound 
manner, shall give rise to a rebuttable 
presumption that the safety and sound-
ness and financial resources tests of 
paragraphs (a)(1) and (a)(2) of this sec-
tion are not met. 

(d) Failure of the Board to act on a Re-
organization Notice within the prescribed 
time period. A proposed reorganization 
that obtains regulatory clearance from 
the Board due to the operation of 
§ 238.14 of this chapter may take place 
in the manner proposed, subject to the 
following conditions: 

(1) The reorganization shall be con-
summated within one year of the date 
of the expiration of the Board’s review 
period under § 238.14 of this chapter; 

(2) The mutual holding company 
shall not be capitalized in an amount 
in excess of what is permissible under 
§ 239.4(b); 

(3) No request for regulatory waivers 
or forbearances shall be deemed grant-
ed; 

(4) The following information shall 
be submitted within the specified time 
frames: 

(i) On the business day prior to the 
date of the reorganization, the chief fi-
nancial officers of the reorganizing as-
sociation and any acquiree association 
shall certify to the Board in writing 
that no material adverse events or ma-
terial adverse changes have occurred 
with respect to the financial condition 
or operations of their respective asso-
ciations since the date of the financial 
statements submitted with the Reorga-
nization Notice; 

(ii) No later than thirty days after 
the reorganization, the mutual holding 
company shall file with the Board a 
certification by legal counsel stating 
the effective date of the reorganiza-
tion, the exact number of shares of 
stock of the resulting association and 
any acquiree association acquired by 
the mutual holding company and by 
any other persons, and that the reorga-
nization has been consummated in ac-
cordance with § 239.3 and all other ap-
plicable laws and regulations and the 
Reorganization Notice; 

(iii) No later than thirty days after 
the reorganization, the mutual holding 
company shall file with the Board an 
opinion from its independent auditors 
certifying that the reorganization was 
consummated in accordance with gen-
erally accepted accounting principles; 
and 

(iv) No later than thirty days after 
the reorganization, the mutual holding 
company shall file with the Board a 
certification stating that the mutual 
holding company will not deviate ma-
terially, or cause its subsidiary savings 
associations to deviate materially, 
from the business plan submitted in 
connection with the Reorganization 
Notice, unless prior written approval 
from the Board is obtained. 

§ 239.5 Membership rights. 

(a) Depositors and borrowers of result-
ing associations, acquiree associations, 
and associations in mutual form when ac-
quired. The charter of a mutual holding 
company must: 

(1) Confer upon existing and future 
depositors of the resulting association 
the same membership rights in the mu-
tual holding company as were con-
ferred upon depositors by the charter 
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of the reorganizing association as in ef-
fect immediately prior to the reorga-
nization; 

(2) Confer upon existing and future 
depositors of any acquiree association 
or any association that is in the mu-
tual form when acquired by the mutual 
holding company the same membership 
rights in the mutual holding company 
as were conferred upon depositors by 
the charter of the acquired association 
immediately prior to acquisition, pro-
vided that if the acquired association is 
merged into another association from 
which the mutual holding company 
draws members, the depositors of the 
acquired association shall receive the 
same membership rights as the deposi-
tors of the association into which the 
acquired association is merged; 

(3) Confer upon the borrowers of the 
resulting association who are bor-
rowers at the time of reorganization 
the same membership rights in the mu-
tual holding company as were con-
ferred upon them by the charter of the 
reorganizing association immediately 
prior to reorganization, but shall not 
confer any membership rights in con-
nection with any borrowings made 
after the reorganization; and 

(4) Confer upon the borrowers of any 
acquiree association or any association 
that is in the mutual form when ac-
quired by the mutual holding company 
who are borrowers at the time of the 
acquisition the same membership 
rights in the mutual holding company 
as were conferred upon them by the 
charter of the acquired association im-
mediately prior to acquisition, but 
shall not confer any membership rights 
in connection with any borrowings 
made after the acquisition, provided 
that if the acquired association is 
merged into another association from 
which the mutual holding company 
draws members, the borrowers of the 
acquired association shall instead re-
ceive the same grandfathered member-
ship rights as the borrowers of the as-
sociation into which the acquired asso-
ciation is merged received at the time 
that association became a subsidiary of 
the mutual holding company. 

(b) Depositors and borrowers of associa-
tions in the stock form when acquired. A 
mutual holding company that acquires 
a savings association in the stock 

form, other than a resulting associa-
tion or an acquiree association, shall 
not confer any membership rights upon 
the depositors and borrowers of such 
association, unless such association is 
merged into an association from which 
the mutual holding company draws 
members, in which case the depositors 
of the stock association shall receive 
the same membership rights as other 
depositors of the association into 
which the stock association is merged. 

§ 239.6 Contents of Reorganization 
Plans. 

Each Reorganization Plan shall con-
tain a complete description of all sig-
nificant terms of the proposed reorga-
nization, shall attach and incorporate 
any Stock Issuance Plan proposed in 
connection with the Reorganization 
Plan, and shall: 

(a) Provide for amendment of the 
charter and bylaws of the reorganizing 
association to read in the form of the 
charter and bylaws of a mutual holding 
company, and attach and incorporate 
such charter and bylaws; 

(b) Provide for the organization of 
the resulting association, which shall 
be an interim federal or state sub-
sidiary savings association of the reor-
ganizing association, and attach and 
incorporate the proposed charter and 
bylaws of such association; 

(c) If the reorganizing association 
proposes to form a subsidiary holding 
company, provide for the organization 
of a subsidiary holding company and 
attach and incorporate the proposed 
charter and bylaws of such subsidiary 
holding company. 

(d) Provide for amendment of the 
charter and bylaws of any acquiree as-
sociation to read in the form of the 
charter and bylaws of a state or federal 
savings association in the stock form, 
and attach and incorporate such char-
ter and bylaws; 

(e) Provide that, upon consummation 
of the reorganization, substantially all 
of the assets and liabilities (including 
all savings accounts, demand accounts, 
tax and loan accounts, United States 
Treasury General Accounts, or United 
States Treasury Time Deposit Open 
Accounts, as those terms are defined in 

VerDate Mar<15>2010 16:03 Feb 08, 2012 Jkt 226038 PO 00000 Frm 00139 Fmt 8010 Sfmt 8010 Q:\12\12V4.TXT ofr150 PsN: PC150



128 

12 CFR Ch. II (1–1–12 Edition) § 239.7 

this part) of the reorganizing associa-
tion shall be transferred to the result-
ing association, which shall thereupon 
become an operating subsidiary savings 
association of the mutual holding com-
pany; 

(f) Provide that all assets, rights, ob-
ligations, and liabilities of whatever 
nature of the reorganizing association 
that are not expressly retained by the 
mutual holding company shall be 
deemed transferred to the resulting as-
sociation; 

(g) Provide that each depositor in the 
reorganizing association or any 
acquiree association immediately prior 
to the reorganization shall upon con-
summation of the reorganization re-
ceive, without payment, an identical 
account in the resulting association or 
the acquiree association, as the case 
may be (Appropriate modifications 
should be made to this provision if sav-
ings associations are being merged as a 
part of the reorganization); 

(h) Provide that the Reorganization 
Plan as adopted by the boards of direc-
tors of the reorganizing association 
and any acquiree association may be 
substantively amended by those boards 
of directors as a result of comments 
from regulatory authorities or other-
wise prior to the solicitation of proxies 
from the members of the reorganizing 
association and any acquiree associa-
tion to vote on the Reorganization 
Plan and at any time thereafter with 
the concurrence of the Board; and that 
the reorganization may be terminated 
by the board of directors of the reorga-
nizing association or any acquiree as-
sociation at any time prior to the 
meeting of the members of the associa-
tion called to consider the Reorganiza-
tion Plan and at any time thereafter 
with the concurrence of the Board; 

(i) Provide that the Reorganization 
Plan shall be terminated if not com-
pleted within a specified period of time 
(The time period shall not be more 
than 24 months from the date upon 
which the members of the reorganizing 
association or the date upon which the 
members of any acquiree association, 
whichever is earlier, approve the Reor-
ganization Plan and may not be ex-
tended by the reorganizing or acquiree 
association); and 

(j) Provide that the expenses incurred 
in connection with the reorganization 
shall be reasonable. 

§ 239.7 Acquisition and disposition of 
savings associations, savings and 
loan holding companies, and other 
corporations by mutual holding 
companies. 

(a) Acquisitions—(1) Stock savings asso-
ciations. A mutual holding company 
may not acquire control of a savings 
association that is in the stock form 
unless the necessary approvals are ob-
tained from the Board, including ap-
proval pursuant to § 238.11 of this chap-
ter. 

(2) Mutual savings associations. A mu-
tual holding company may not acquire 
a savings association in the mutual 
form by merger of such association 
into any subsidiary savings association 
of such holding company from which 
the parent mutual holding company 
draws members or into an interim sub-
sidiary savings association of the mu-
tual holding company, unless: 

(i) The proposed acquisition is ap-
proved by a majority of the board of di-
rectors of the mutual association; 

(ii) The proposed acquisition is sub-
mitted to the mutual association’s 
members and is approved by a majority 
of the total votes of the association’s 
members eligible to be cast at a meet-
ing held at the call of the association’s 
directors in accordance with the proce-
dures prescribed by the association’s 
charter and bylaws; 

(iii) The necessary approvals are ob-
tained from the Board, including ap-
proval pursuant to § 238.11 of this chap-
ter, and any other approvals required 
to form an interim association, to 
amend the charter and bylaws of the 
association being acquired, and/or to 
amend the charter and bylaws of the 
mutual holding company consistent 
with § 239.6(a); and 

(iv) The approval of the members of 
the mutual holding company is ob-
tained, if the Board advises the mutual 
holding company in writing that such 
approval will be required. 

(3) Mutual holding companies. A mu-
tual holding company that is not a sub-
sidiary holding company may not ac-
quire control of another mutual hold-
ing company, including a subsidiary 
holding company, by merging with or 
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into such company, unless the nec-
essary approvals are obtained from the 
Board, including approval pursuant to 
§ 238.11 of this chapter. The approval of 
the members of the mutual holding 
companies shall also be obtained if the 
Board advises the mutual holding com-
panies in writing that such approval 
will be required. 

(4) Stock holding companies. A mutual 
holding company may not acquire con-
trol of a savings and loan holding com-
pany in the stock form that is not a 
subsidiary holding company, unless the 
necessary approvals are obtained from 
the Board, including approval pursuant 
to § 238.11 of this chapter. The acquired 
holding company may be held as a sub-
sidiary of the mutual holding company 
or merged into the mutual holding 
company. 

(5) Non-controlling acquisitions of sav-
ings association stock. A mutual holding 
company may acquire non-controlling 
amounts of the stock of savings asso-
ciations and savings and loan holding 
companies subject to the restrictions 
imposed by 12 U.S.C. 1467a(e) and (q) 
and §§ 238.41 and 238.11 of this chapter. 

(6) Other corporations. A mutual hold-
ing company may not acquire control 
of, or make non-controlling invest-
ments in the stock of, any corporation 
other than a savings association or 
savings and loan holding company un-
less: 

(i)(A) Such corporation is engaged 
exclusively in activities that are per-
missible for mutual holding companies 
pursuant to § 239.8(a); or 

(B) It is lawful for the stock of such 
corporation to be purchased by a fed-
eral savings association under the ap-
plicable regulations of the Comptroller 
of the Currency or by a state savings 
association under the applicable regu-
lations of the Federal Deposit Insur-
ance Corporation and the laws of any 
state where any subsidiary savings as-
sociation of the mutual holding com-
pany has its home office; and 

(ii) Such corporation is not con-
trolled, directly or indirectly, by a sub-
sidiary savings association of the mu-
tual holding company. 

(b) Dispositions. (1) A mutual holding 
company shall provide written notice 
to the appropriate Reserve Bank at 
least 30 days prior to the effective date 

of any direct or indirect transfer of any 
of the stock that it holds in a sub-
sidiary holding company, a resulting 
association, an acquiree association, or 
any subsidiary savings association that 
was in the mutual form when acquired 
by the mutual holding company, in-
cluding stock transferred in connection 
with a pledge pursuant to § 239.8(b) or 
any transfer of all or a substantial por-
tion of the assets or liabilities of any 
such subsidiary holding company or as-
sociation. Any such disposition shall 
comply with the requirements of this 
part, as appropriate, and with any 
other applicable statute or regulation. 

(2) A mutual holding company may, 
subject to applicable laws and regula-
tions, transfer any or all of the stock 
or cause or permit the transfer of any 
or all of the assets and liabilities of: 

(i) Any subsidiary savings associa-
tion that was in the stock form when 
acquired, provided such association is 
not a resulting association or an 
acquiree association; 

(ii) Any subsidiary holding company 
acquired pursuant to paragraph (a)(4) 
of this section; or 

(iii) Any corporation other than a 
savings association or savings and loan 
holding company. 

(3) A mutual holding company may, 
subject to applicable laws and regula-
tions, transfer any stock acquired pur-
suant to paragraph (a)(5) of this sec-
tion. 

(4) No transfer authorized by this sec-
tion may be made to any insider of the 
mutual holding company, any asso-
ciate of an insider of the mutual hold-
ing company, or any tax-qualified or 
non-tax-qualified employee stock ben-
efit plan of the mutual holding com-
pany unless the mutual holding com-
pany provides notice to the appropriate 
Reserve Bank at least 30 days prior to 
the effective date of the proposed 
transfer. This notice shall be in addi-
tion to any other application or notice 
required under applicable laws or regu-
lations, including those imposed by 
this part or Regulation LL. 

§ 239.8 Operating restrictions. 
(a) Activities restrictions. A mutual 

holding company may engage in any 
business activity specified in 12 U.S.C. 
1467a(c)(2) or (c)(9)(A)(ii). In addition, 
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the business activities of subsidiaries 
of mutual holding companies may in-
clude the activities specified in 
§ 239.7(a)(6). A mutual holding company 
or its subsidiaries may engage in the 
foregoing activities only upon compli-
ance with the procedures specified in 
§§ 238.53(c) or 238.54(b) of this chapter. 

(b) Pledging stock. (1) No mutual hold-
ing company may pledge the stock of 
its resulting association, an acquiree 
association, or any subsidiary savings 
association that was in the mutual 
form when acquired by the mutual 
holding company (or its parent mutual 
holding company), unless the proceeds 
of the loan secured by the pledge are 
infused into the association whose 
stock is pledged. No mutual holding 
company may pledge the stock of its 
subsidiary holding company unless the 
proceeds of the loan secured by the 
pledge are infused into any subsidiary 
savings association of the subsidiary 
holding company that is a resulting as-
sociation, an acquiree association, or a 
subsidiary savings association that was 
in the mutual form when acquired by 
the subsidiary holding company (or its 
parent mutual holding company). In 
the event the subsidiary holding com-
pany has more than one subsidiary sav-
ings association, the loan proceeds 
shall, unless otherwise approved by the 
Board, be infused in equal amounts to 
each subsidiary savings association. 
Any amount of the stock of such asso-
ciation or subsidiary holding company 
may be pledged for these purposes. 
Nothing in this paragraph shall be 
deemed to prohibit: 

(i) The payment of dividends from a 
subsidiary savings association to its 
mutual holding company parent to the 
extent otherwise permissible; or 

(ii) The payment of dividends from a 
subsidiary holding company to its mu-
tual holding company parent to the ex-
tent otherwise permissible; or 

(iii) A mutual holding company from 
pledging the stock of more than one 
subsidiary savings association provided 
that the stock pledged of each such 
subsidiary association is proportionate 
to the proceeds of the loan infused into 
each subsidiary association. 

(2) Any mutual holding company that 
fails to make any payment on a loan 
secured by the pledge of stock pursuant 

to paragraph (b)(1) of this section on or 
before the date on which such payment 
is due shall, on the first day after such 
payment is due, provide written notice 
of nonpayment to the appropriate Re-
serve Bank. 

(c) Restrictions on stock repurchases. 
(1) No subsidiary holding company that 
has any stockholders other than its 
parent mutual holding company may 
repurchase any share of stock within 
one year of its date of issuance (which 
may include the time period the shares 
issued by the savings association were 
outstanding if the subsidiary holding 
company was formed after the initial 
issuance by the savings association), 
unless the repurchase: 

(i) Is in compliance with the require-
ments set forth in § 239.63; 

(ii) Is part of a general repurchase 
made on a pro rata basis pursuant to 
an offer approved by the Board and 
made to all stockholders of the asso-
ciation or subsidiary holding company 
(except that the parent mutual holding 
company may be excluded from the re-
purchase with the Board’s approval); 

(iii) Is limited to the repurchase of 
qualifying shares of a director; or 

(iv) Is purchased in the open market 
by a tax-qualified or non-tax-qualified 
employee stock benefit plan of the sav-
ings association (or of a subsidiary 
holding company) in an amount rea-
sonable and appropriate to fund such 
plan. 

(2) No mutual holding company may 
purchase shares of its subsidiary sav-
ings association or subsidiary holding 
company within one year after a stock 
issuance, except if the purchase com-
plies with § 239.63. For purposes of this 
section, the reference in § 239.63 to five 
percent refers to minority share-
holders. 

(d) Restrictions on waiver of dividends. 
(1) A mutual holding company may 
waive the right to receive any dividend 
declared by a subsidiary of the mutual 
holding company, if— 

(i) No insider of the mutual holding 
company, associate of an insider, or 
tax-qualified or non-tax-qualified em-
ployee stock benefit plan of the mutual 
holding company holds any share of 
the stock in the class of stock to which 
the waiver would apply; or 
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(ii) The mutual holding company 
gives written notice to the Board of the 
intent of the mutual holding company 
to waive the right to receive dividends, 
not later than 30 days before the date 
of the proposed date of payment of the 
dividend, and the Board does not object 
to the waiver. 

(2) A notice of a waiver under para-
graph (d)(1)(ii) of this section shall in-
clude a copy of the resolution of the 
board of directors of the mutual hold-
ing company together with any sup-
porting materials relied upon by the 
board of directors of the mutual hold-
ing company, concluding that the pro-
posed dividend waiver is consistent 
with the fiduciary duties of the board 
of directors to the mutual members of 
the mutual holding company. The reso-
lution shall include: 

(i) A description of the conflict of in-
terest that exists because of a mutual 
holding company director’s ownership 
of stock in the subsidiary declaring 
dividends and any actions the mutual 
holding company and board of directors 
have taken to eliminate the conflict of 
interest, such as waiver by the direc-
tors of their right to receive dividends; 

(ii) A finding by the mutual holding 
company’s board of directors that the 
waiver of dividends is consistent with 
the board of directors’ fiduciary duties 
despite any conflict of interest; 

(iii) If the mutual holding company 
has pledged the stock of a subsidiary 
holding company or subsidiary savings 
association as collateral for a loan 
made to the mutual holding company, 
or is subject to any other loan agree-
ment, an affirmation that the mutual 
holding company is able to meet the 
terms of the loan agreement; and 

(iv) An affirmation that a majority of 
the mutual members of the mutual 
holding company eligible to vote have, 
within the 12 months prior to the dec-
laration date of the dividend by the 
subsidiary of the mutual holding com-
pany, approved a waiver of dividends 
by the mutual holding company, and 
any proxy statement used in connec-
tion with the member vote contained— 

(A) A detailed description of the pro-
posed waiver of dividends by the mu-
tual holding company and the reasons 
the board of directors requested the 
waiver of dividends; 

(B) The disclosure of any mutual 
holding company director’s ownership 
of stock in the subsidiary declaring 
dividends and any actions the mutual 
holding company and board of directors 
have taken to eliminate the conflict of 
interest, such as the directors waiving 
their right to receive dividends; and 

(C) A provision providing that the 
proxy concerning the waiver of divi-
dends given by the mutual members 
may be used for no more than 12 
months from the date it is given. 

(3) The Board may not object to a 
waiver of dividends under paragraph 
(d)(1)(ii) of this section if: 

(i) The waiver would not be detri-
mental to the safe and sound operation 
of the savings association; 

(ii) The board of directors of the mu-
tual holding company expressly deter-
mines that a waiver of the dividend by 
the mutual holding company is con-
sistent with the fiduciary duties of the 
board of directors to the mutual mem-
bers of the mutual holding company; 
and 

(iii) The mutual holding company 
has, prior to December 1, 2009— 

(A) Reorganized into a mutual hold-
ing company under section 10(o) of 
HOLA; 

(B) Issued minority stock either from 
its mid-tier stock holding company or 
its subsidiary stock savings associa-
tion; and 

(C) Waived dividends it had a right to 
receive from the subsidiary stock sav-
ings association. 

(4) For a mutual holding company 
that does not meet each of the condi-
tions in paragraph (d)(3) of this section, 
the Board will not object to a waiver of 
dividends under paragraph (d)(1)(ii) of 
this section if—: 

(i) The savings association currently 
operates in a manner consistent with 
the safe and sound operation of a sav-
ings association, and the waiver is not 
detrimental to the safe and sound oper-
ation of the savings association; 

(ii) If the mutual holding company 
has pledged the stock of a subsidiary 
holding company or subsidiary savings 
association as collateral for a loan 
made to the mutual holding company, 
or is subject to any other loan agree-
ment, an affirmation that the mutual 
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holding company is able to meet the 
terms of the loan agreement; 

(iii) Within the 12 months prior to 
the declaration date of the dividend by 
the subsidiary of the mutual holding 
company, a majority of the mutual 
members of the mutual holding com-
pany has approved the waiver of divi-
dends by the mutual holding company. 
Any proxy statement used in connec-
tion with the member vote must con-
tain— 

(A) A detailed description of the pro-
posed waiver of dividends by the mu-
tual holding company and the reasons 
the board of directors requested the 
waiver of dividends; 

(B) The disclosure of any mutual 
holding company director’s ownership 
of stock in the subsidiary declaring 
dividends and any actions the mutual 
holding company and board of directors 
have taken to eliminate the conflict of 
interest, such as the directors waiving 
their right to receive dividends; and 

(C) A provision providing that the 
proxy concerning the waiver of divi-
dends given by the mutual members 
may be used for no more than 12 
months from the date it is given; 

(iv) The board of directors of the mu-
tual holding company expressly deter-
mines that the waiver of dividends is 
consistent with the board of directors’ 
fiduciary duties despite any conflict of 
interest; 

(v)(A) A majority of the entire board 
of directors of the mutual holding com-
pany approves the waiver of dividends 
and any director with direct or indirect 
ownership, control, or the power to 
vote shares of the subsidiary declaring 
the dividend, or who otherwise directly 
or indirectly benefits through an asso-
ciate from the waiver of dividends, has 
abstained from the board vote; or 

(B) Each officer or director of the 
mutual holding company or its affili-
ates, associate of such officer or direc-
tor, and any tax-qualified or non-tax- 
qualified employee stock benefit plan 
in which such officer or director par-
ticipates that holds any share of the 
stock in the class of stock to which the 
waiver would apply waives the right to 
receive any dividend declared by a sub-
sidiary of the mutual holding company; 

(vi) The Board does not object to the 
amount of dividends declared by a sub-

sidiary of the mutual holding company. 
In reviewing whether a declaration by 
a subsidiary of the mutual holding 
company is appropriate, the Board may 
consider, among other factors, the rea-
sonableness of the entire dividend dis-
tribution declared if the waiver is not 
approved; 

(vii) The waived dividends are ex-
cluded from the capital accounts of the 
subsidiary holding company or savings 
association, as applicable, for purposes 
of calculating any future dividend pay-
ments; 

(viii) The mutual holding company 
appropriately accounts for all waived 
dividends in a manner that permits the 
Board to consider the waived dividends 
in evaluating the proposed exchange 
ratio in the event of a full conversion 
of the mutual holding company to 
stock form; and 

(ix) The mutual holding company 
complies with such other conditions as 
the Board may require to prevent con-
flicts of interest or actions detrimental 
to the safe and sound operation of the 
savings association. 

(5) Valuation. (i) The Board will con-
sider waived dividends in determining 
an appropriate exchange ratio in the 
event of a full conversion to stock 
form. 

(ii) In the case of a savings associa-
tion that has reorganized into a mu-
tual holding company, has issued mi-
nority stock from a mid-tier stock 
holding company or a subsidiary stock 
savings association of the mutual hold-
ing company, and has waived dividends 
it had a right to receive from a sub-
sidiary savings association before De-
cember 1, 2009, the Board shall not con-
sider waived dividends in determining 
an appropriate exchange ratio in the 
event of a full conversion to stock 
form. 

(e) Restrictions on issuance of stock to 
insiders. A subsidiary of a mutual hold-
ing company that is not a savings asso-
ciation or subsidiary holding company 
may issue stock to any insider, asso-
ciate of an insider or tax-qualified or 
non-tax-qualified employee stock ben-
efit plan of the mutual holding com-
pany or any subsidiary of the mutual 
holding company, provided that such 
persons or plans provide written notice 
to the appropriate Reserve Bank at 
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least 30 days prior to the stock 
issuance, and the Reserve Bank or the 
Board does not object to the subse-
quent stock issuance. Subsidiary hold-
ing companies may issue stock to such 
persons only in accordance with 
§ 239.24. 

(f) Applicability of rules governing sav-
ings and loan holding companies. Except 
as expressly provided in this part, mu-
tual holding companies shall be subject 
to the provisions of 12 U.S.C. 1467a and 
3201 et seq. and the provisions of parts 
207, 228, and 238 of this chapter. 

(g) Separate vote for charitable organi-
zation contribution. In a mutual holding 
company stock issuance, a separate 
vote of a majority of the outstanding 
shares of common stock held by stock-
holders other than the mutual holding 
company or subsidiary holding com-
pany must approve any charitable or-
ganization contribution. 

§ 239.9 Conversion or liquidation of 
mutual holding companies. 

(a) Conversion—(1) Generally. A mu-
tual holding company may convert to 
the stock form in accordance with the 
rules and regulations set forth in sub-
part E of this part. 

(2) Exchange of subsidiary savings as-
sociation or subsidiary holding com-
pany stock. Any stock issued by a sub-
sidiary savings association, or by a 
subsidiary holding company pursuant 
to § 239.24, of a mutual holding com-
pany to persons other than the parent 
mutual holding company may be ex-
changed for the stock issued by the 
successor to parent mutual holding 
company in connection with the con-
version of the parent mutual holding 
company to stock form. The parent 
mutual holding company and the sub-
sidiary holding company must dem-
onstrate to the satisfaction of the 
Board that the basis for the exchange 
is fair and reasonable. 

(3) If a subsidiary holding company 
or subsidiary savings association has 
issued shares to an entity other than 
the mutual holding company, the con-
version of the mutual holding company 
to stock form may not be con-
summated unless a majority of the 
shares issued to entities other than the 
mutual holding company vote in favor 
of the conversion. This requirement ap-

plies in addition to any otherwise re-
quired account holder or shareholder 
votes. 

(b) Involuntary liquidation. (1) The 
Board may file a petition with the fed-
eral bankruptcy courts requesting the 
liquidation of a mutual holding com-
pany pursuant to 12 U.S.C. 1467a(o)(9) 
and title 11, United States Code, upon 
the occurrence of any of the following 
events: 

(i) The default of the resulting asso-
ciation, any acquiree association, or 
any subsidiary savings association of 
the mutual holding company that was 
in the mutual form when acquired by 
the mutual holding company; 

(ii) The default of the parent mutual 
holding company or its subsidiary 
holding company; or 

(iii) Foreclosure on any pledge by the 
mutual holding company of subsidiary 
savings association stock or subsidiary 
holding company stock. 

(2) Except as provided in paragraph 
(b)(3) of this section, the net proceeds 
of any liquidation of any mutual hold-
ing company shall be transferred to the 
members of the mutual holding com-
pany and, if applicable, the stock hold-
ers of the subsidiary holding company 
in accordance with the charter of the 
mutual holding company and, if appli-
cable, the charter of the subsidiary 
holding company. 

(3) If the FDIC incurs a loss as a re-
sult of the default of any subsidiary 
savings association of a mutual holding 
company and that mutual holding com-
pany is liquidated pursuant to para-
graph (b)(1) of this section, the FDIC 
shall succeed to the membership inter-
ests of the depositors of such savings 
association in the mutual holding com-
pany to the extent of the FDIC’s loss. 

(c) Voluntary liquidation. The provi-
sions of § 239.16 shall apply to mutual 
holding companies. 

§ 239.10 Procedural requirements. 
(a) Proxies and proxy statements—(1) 

Solicitation of proxies. The provisions of 
§§ 239.56 and 239.57(a) through (d) and (f) 
through (h) shall apply to all solicita-
tions of proxies by any person in con-
nection with any membership vote re-
quired by this part. Proxy materials 
must be in the form specified by the 
Board and contain the information 
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specified in §§ 239.57(b) and 239.57(d), to 
the extent such information is relevant 
to the action that members are being 
asked to approve, with such additions, 
deletions, and other modifications as 
are required under this part, or as are 
necessary or appropriate under the dis-
closure standard set forth in § 239.57(f). 
File proxies and proxy statements in 
accordance with § 239.55(c) and address 
them to the appropriate Reserve Bank. 
For purposes of this paragraph, the 
term conversion, as it appears in the 
provisions of part subpart E of this 
part, refers to the reorganization, the 
stock issuance, or other corporate action, 
as appropriate. 

(2) Additional proxy disclosure require-
ments. In addition to the requirements 
in paragraph (a) of this section, all 
proxies requesting accountholder ap-
proval of a mutual holding company re-
organization shall address in detail: 

(i) The reasons for the reorganiza-
tion, including the relative advantages 
and disadvantages of undertaking the 
transaction proposed instead of a 
standard conversion; 

(ii) Whether management believes 
the reorganization is in the best inter-
ests of the association and its 
accountholders and the basis of that 
belief; 

(iii) The fiduciary duties owed to 
accountholders by the association’s of-
ficers and directors and why the reor-
ganization is in accord with those du-
ties and is otherwise equitable to the 
accountholders and the association; 

(iv) Any compensation agreements 
that will be entered into by manage-
ment in connection with the reorga-
nization; and 

(v) Whether the mutual holding com-
pany intends to waive dividends, the 
implications to accountholders, and 
the reasons such waivers are consistent 
with the fiduciary duties of the direc-
tors of the mutual holding company. 

(3) Nonconforming minority stock 
issuances. Subsidiary holding compa-
nies proposing non-conforming minor-
ity stock issuances pursuant to 
§ 239.24(c)(6)(ii) must include in the 
proxy materials to accountholders 
seeking approval of a proposed reorga-
nization an additional disclosure state-
ment that serves as a cover sheet that 
clearly addresses: 

(i) The consequences to 
accountholders of voting to approve a 
reorganization in which their subscrip-
tion rights are prioritized differently 
and potentially eliminated; and 

(ii) Any intent by the mutual holding 
company to waive dividends, and the 
implications to accountholders. 

(4) Use of ‘‘running’’ proxies. Unless 
otherwise prohibited, a mutual holding 
company may make use of any proxy 
conferring general authority to vote on 
any and all matters at any meeting of 
members, provided that the member 
granting such proxy has been furnished 
a proxy statement regarding the mat-
ters and the member does not grant a 
later-dated proxy to vote at the meet-
ing at which the matter will be consid-
ered or attend such meeting and vote 
in person, and further provided that 
‘‘running’’ proxies or similar proxies 
may not be used to vote for a mutual 
holding company reorganization, mu-
tual-to-stock conversion undertaken 
by a mutual holding company, dividend 
waiver, or any other material trans-
action. Subject to the limitations set 
forth in this paragraph, any proxy con-
ferring on the board of directors or offi-
cers of a mutual savings association 
general authority to cast a member’s 
votes on any and all matters presented 
to the members shall be deemed to 
cover the member’s votes as a member 
of the mutual holding company and 
such authority shall be conferred on 
the board of directors or officers of a 
mutual holding company. 

(b) Applications under this part. Ex-
cept as provided in paragraph (c) of 
this section, any application, notice or 
certification required to be filed with 
the Board under this part must be filed 
in accordance with § 238.14 of this chap-
ter. The Board will review any filing 
made under this part in accordance 
with § 238.14 of this chapter. 

(c) Reorganization Notices and stock 
issuance applications—(1) Contents. Each 
Reorganization Notice submitted to 
the appropriate Reserve Bank pursuant 
to § 239.3(a) and each application for ap-
proval of the issuance of stock sub-
mitted to the appropriate Reserve 
Bank pursuant to § 239.24(a) shall be in 
the form and contain the information 
specified by the Board. 
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(2) Filing instructions. Any Reorga-
nization Notice submitted under 
§ 239.3(a) must be filed in accordance 
with § 238.14 of this chapter. Any stock 
issuance application submitted pursu-
ant to § 239.24(a) shall be filed in ac-
cordance with § 239.55. 

(3) Public notice, public comment, and 
meetings. Mutual holding company re-
organizations are subject to applicable 
public notice, public comment, and 
meeting requirements under the Bank 
Merger Act regulations at § 238.11(e) of 
this chapter and the Savings and Loan 
Holding Company Act regulations at 
§ 238.14 of this chapter. 

(d) Amendments. Any mutual holding 
company may amend any notice or ap-
plication submitted pursuant to this 
part or file additional information with 
respect thereto upon request of the 
Board or upon the mutual holding com-
pany’s own initiative. 

(e) Time-frames. All Reorganization 
Notices and applications filed pursuant 
to this part must be processed in ac-
cordance with the processing proce-
dures at § 238.14 of this chapter. Any re-
lated approvals requested in connec-
tion with Reorganization Notices or 
applications for approval of stock 
issuances (including, without limita-
tion, requests for approval to transfer 
assets to resulting associations, to ac-
quire acquiree associations, and to or-
ganize resulting associations or in-
terim associations, and requests for ap-
proval of charters, bylaws, and stock 
forms) shall be processed pursuant to 
the procedures specified in this section 
in conjunction with the Reorganization 
Notice or stock issuance application to 
which they pertain, rather than pursu-
ant to any inconsistent procedures 
specified elsewhere in this chapter. The 
approval standards for all such related 
applications, however, shall remain un-
changed. The review by the Board of 
any materials used in connection with 
the issuance of stock under § 239.24 
must not be subject to the applications 
processing time-frames set forth in 
§§ 238.14(f) and (g) of this chapter. 

(f) Disclosure. The rules governing 
disclosure of any notice or application 
submitted pursuant to this part, or any 
public comment submitted pursuant to 
paragraph (c) of this section, shall be 
the same as set forth in § 238.14(b) of 

this chapter for notices, applications, 
and public comments filed under 
§ 238.14 of this chapter. 

(g) Appeals. Any party aggrieved by a 
final action by the Board which ap-
proves or disapproves any application 
or notice pursuant to this part may ob-
tain review of such action in accord-
ance with 12 U.S.C. 1467a(j). 

(h) Federal preemption. This part pre-
empts state law with regard to the cre-
ation and regulation of mutual holding 
companies. 

§ 239.11 Subsidiary holding companies. 
(a) Subsidiary holding companies. A 

mutual holding company may establish 
a subsidiary holding company as a di-
rect subsidiary to hold 100 percent of 
the stock of its subsidiary savings as-
sociation. The formation and operation 
of the subsidiary holding company may 
not be utilized as a means to evade or 
frustrate the purposes of this part. The 
subsidiary holding company may be es-
tablished either at the time of the ini-
tial mutual holding company reorga-
nization or at a subsequent date, sub-
ject to the approval of the Board. 

(b) Stock issuances. §§ 239.24 and 239.25 
apply to issuance of stock by a sub-
sidiary holding company. In the case of 
a stock issuance by a subsidiary hold-
ing company, the aggregate amount of 
outstanding common stock of the asso-
ciation owned or controlled by persons 
other than the subsidiary holding com-
pany’s mutual holding company parent 
at the close of the proposed issuance 
shall be less than 50 percent of the sub-
sidiary holding company’s total out-
standing common stock. 

(c) Charters and bylaws for subsidiary 
holding companies. The charter and by-
laws of a subsidiary holding company 
shall be in the form set forth in appen-
dices B and D, respectively. 

§ 239.12 Communication between mem-
bers of a mutual holding company. 

(a) Right of communication with other 
members. A member of a mutual holding 
company has the right to commu-
nicate, as prescribed in paragraph (b) of 
this section, with other members of the 
mutual holding company regarding any 
matter related to the mutual holding 
company’s affairs, except for ‘‘im-
proper’’ communications, as defined in 
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paragraph (c) of this section. The mu-
tual holding company may not defeat 
that right by redeeming a savings 
member’s savings account in the sub-
sidiary savings association. 

(b) Member communication procedures. 
If a member of a mutual holding com-
pany desires to communicate with 
other members, the following proce-
dures shall be followed: 

(1) The member shall give the mutual 
holding company a written request to 
communicate; 

(2) If the proposed communication is 
in connection with a meeting of the 
mutual holding company’s members, 
the request shall be given at least thir-
ty days before the annual meeting or 10 
days before a special meeting; 

(3) The request shall contain— 
(i) The member’s full name and ad-

dress; 
(ii) The nature and extent of the 

member’s interest in the mutual hold-
ing company at the time the informa-
tion is given; 

(iii) A copy of the proposed commu-
nication; and 

(iv) If the communication is in con-
nection with a meeting of the mem-
bers, the date of the meeting; 

(4) The mutual holding company 
shall reply to the request within ei-
ther— 

(i) Fourteen days; 
(ii) Ten days, if the communication is 

in connection with the annual meeting; 
or 

(iii) Three days, if the communica-
tion is in connection with a special 
meeting; 

(5) The reply shall provide either— 
(i) The number of the mutual holding 

company’s members and the estimated 
reasonable cost to the mutual holding 
company of mailing to them the pro-
posed communication; or 

(ii) Notification that the mutual 
holding company has determined not 
to mail the communication because it 
is ‘‘improper’’, as defined in paragraph 
(c) of this section; 

(6) After receiving the amount of the 
estimated costs of mailing and suffi-
cient copies of the communication, the 
mutual holding company shall mail the 
communication to all members, by a 
class of mail specified by the request-
ing member, either— 

(i) Within fourteen days; 
(ii) Within seven days, if the commu-

nication is in connection with the an-
nual meeting; 

(iii) As soon as practicable before the 
meeting, if the communication is in 
connection with a special meeting; or 

(iv) On a later date specified by the 
member; 

(7) If the mutual holding company re-
fuses to mail the proposed communica-
tion, it shall return the requesting 
member’s materials together with a 
written statement of the specific rea-
sons for refusal, and shall simulta-
neously send to the appropriate Re-
serve Bank a copy of each of the re-
questing member’s materials, the mu-
tual holding company’s written state-
ment, and any other relevant material. 
The materials shall be sent within: 

(i) Fourteen days, 
(ii) Ten days if the communication is 

in connection with the annual meeting, 
or 

(iii) Three days, if the communica-
tion is in connection with a special 
meeting, after the mutual holding 
company receives the request for com-
munication. 

(c) Improper communication. A com-
munication is an ‘‘improper commu-
nication’’ if it contains material which: 

(1) At the time and in the light of the 
circumstances under which it is made: 

(i) Is false or misleading with respect 
to any material fact; or 

(ii) Omits a material fact necessary 
to make the statements therein not 
false or misleading, or necessary to 
correct a statement in an earlier com-
munication on the same subject which 
has become false or misleading; 

(2) Relates to a personal claim or a 
personal grievance, or is solicitous of 
personal gain or business advantage by 
or on behalf of any party; 

(3) Relates to any matter, including a 
general economic, political, racial, re-
ligious, social, or similar cause, that is 
not significantly related to the busi-
ness of the mutual holding company or 
is not within the control of the mutual 
holding company; or 

(4) Directly or indirectly and without 
expressed factual foundation: 

(i) Impugns character, integrity, or 
personal reputation, 
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(ii) Makes charges concerning im-
proper, illegal, or immoral conduct, or 

(iii) Makes statements impugning 
the stability and soundness of the mu-
tual holding company. 

§ 239.13 Charters. 
(a) Charters. The charter of a mutual 

holding company shall be in the form 
set forth in appendix A of this part and 
may be amended pursuant to this para-
graph. The Board may amend the form 
of charter set forth in appendix A to 
this part. 

(b) Corporate title. The corporate title 
of each mutual holding company shall 
include the term ‘‘mutual’’ or the ab-
breviation ‘‘M.H.C.’’ 

(c) Availability of charter. A mutual 
holding company shall make available 
to its members at all times in the of-
fices of each subsidiary savings asso-
ciation from which the mutual holding 
company draws members a true copy of 
its charter, including any amendments, 
and shall deliver such a copy to any 
member upon request. 

§ 239.14 Charter amendments. 
(a) General. In order to adopt a char-

ter amendment, a mutual holding com-
pany must comply with the following 
requirements: 

(1) Board of directors approval. The 
board of directors of the mutual hold-
ing company must adopt a resolution 
proposing the charter amendment that 
states the text of such amendment; 

(2) Form of filing—(i) Application re-
quirement. If the proposed charter 
amendment would render more dif-
ficult or discourage a merger, proxy 
contest, the assumption of control by a 
mutual account holder of the mutual 
holding company, or the removal of in-
cumbent management; or involve a sig-
nificant issue of law or policy; then, 
the mutual holding shall submit the 
charter amendment to the appropriate 
Reserve Bank for approval. Applica-
tions submitted under this paragraph 
are subject to the processing proce-
dures at § 238.14 of this chapter. 

(ii) Notice requirement. If the proposed 
charter amendment does not implicate 
paragraph (a)(2)(i) of this section and is 
permissible under all applicable laws, 
rules and regulations, the mutual hold-
ing company shall submit the proposed 

amendment to the appropriate Reserve 
Bank at least 30 days prior to the effec-
tive date of the proposed charter 
amendment. 

(b) Approval—Any charter amend-
ment filed pursuant to paragraph 
(a)(2)(ii) of this section shall automati-
cally be approved 30 days from the date 
of filing of such amendment with the 
appropriate Reserve Bank, provided 
that the mutual holding company fol-
lows the requirements of its charter in 
adopting such amendment, unless the 
Reserve Bank or the Board notifies the 
mutual holding company prior to the 
expiration of such 30-day period that 
such amendment is rejected or is 
deemed to be filed under the provisions 
of paragraph (a)(2)(i) of this section. 
Notwithstanding anything in para-
graph (a) of this section to the con-
trary, the following charter amend-
ments, including the adoption of the 
Federal mutual holding company char-
ter as set forth in appendix A, shall be 
effective and deemed approved at the 
time of adoption, if adopted without 
change and filed with Board, within 30 
days after adoption, provided the mu-
tual holding company follows the re-
quirements of its charter in adopting 
such amendments. 

(1) Title change. (i) Subject to § 239.13 
and this paragraph (b), a mutual hold-
ing company may amend its charter by 
substituting a new corporate title in 
section 1 of its charter. 

(ii) Prior to changing its corporate 
title, a mutual holding company must 
file with the Board a written notice in-
dicating the intended change. The 
Board shall provide to the mutual hold-
ing company a timely written acknowl-
edgment stating when the notice was 
received. If, within 30 days of receipt of 
notice, the Board does not notify the 
mutual holding company of its objec-
tion to the corporate title change on 
the grounds that the title misrepre-
sents the nature of the institution or 
the services it offers, the mutual hold-
ing company may change its title by 
amending its charter in accordance 
with § 239.14(b) or § 239.22 and the 
amendment provisions of its charter. 

(2) Maximum number of votes. A mu-
tual holding company may amend sec-
tion 5 of its charter by substituting the 

VerDate Mar<15>2010 16:03 Feb 08, 2012 Jkt 226038 PO 00000 Frm 00149 Fmt 8010 Sfmt 8010 Q:\12\12V4.TXT ofr150 PsN: PC150



138 

12 CFR Ch. II (1–1–12 Edition) § 239.15 

maximum number of votes per member 
to any number from 1 to 1000. 

(c) Reissuance of charter. A mutual 
holding company that has amended its 
charter may apply to have its charter, 
including the amendments, reissued by 
the Board. Such request for reissuance 
should be filed with the appropriate 
Reserve Bank. 

§ 239.15 Bylaws. 
(a) General. A mutual holding com-

pany shall operate under bylaws that 
contain provisions that comply with 
all requirements specified by the 
Board, the provisions of this section, 
the mutual holding company’s charter, 
and all other applicable laws, rules, 
and regulations provided that, a bylaw 
provision inconsistent with the provi-
sions of this section may be adopted 
with the approval of the Board. Bylaws 
may be adopted, amended or repealed 
by a majority of the votes cast by the 
members at a legal meeting or a major-
ity of the mutual holding company’s 
board of directors. Throughout this 
section, the term ‘‘trustee’’ may be 
substituted for the term ‘‘director’’ as 
relevant. 

(b) The following requirements are 
applicable to mutual holding compa-
nies: 

(1) Annual meetings of members. A mu-
tual holding company shall provide for 
and conduct an annual meeting of its 
members for the election of directors 
and at which any other business of the 
mutual holding company may be con-
ducted. Such meeting shall be held, as 
designated by its board of directors, at 
a location within the state that con-
stitutes the principal place of business 
of the subsidiary savings association, 
or at any other convenient place the 
board of directors may designate, and 
at a date and time within 150 days after 
the end of the mutual holding com-
pany’s fiscal year. At each annual 
meeting, the officers shall make a full 
report of the financial condition of the 
mutual holding company and of its 
progress for the preceding year and 
shall outline a program for the suc-
ceeding year. 

(2) Special meetings of members. Proce-
dures for calling any special meeting of 
the members and for conducting such a 
meeting shall be set forth in the by-

laws. The subject matter of such spe-
cial meeting must be established in the 
notice for such meeting. The board of 
directors of the mutual holding com-
pany or the holders of 10 percent or 
more of the voting capital shall be en-
titled to call a special meeting. For 
purposes of this section, ‘‘voting cap-
ital’’ means FDIC-insured deposits as 
of the voting record date. 

(3) Notice of meeting of members. Notice 
specifying the date, time, and place of 
the annual or any special meeting and 
adequately describing any business to 
be conducted shall be published for two 
successive weeks immediately prior to 
the week in which such meeting shall 
convene in a newspaper of general cir-
culation in the city or county in which 
the principal place of business of the 
subsidiary savings association is lo-
cated, or mailed postage prepaid at 
least 15 days and not more than 45 days 
prior to the date on which such meet-
ing shall convene to each of its mem-
bers of record at the last address ap-
pearing on the books of the mutual 
holding company. A similar notice 
shall be posted in a conspicuous place 
in each of the offices of the subsidiary 
savings association during the 14 days 
immediately preceding the date on 
which such meeting shall convene. The 
bylaws may permit a member to waive 
in writing any right to receive personal 
delivery of the notice. When any meet-
ing is adjourned for 30 days or more, 
notice of the adjournment and recon-
vening of the meeting shall be given as 
in the case of the original meeting. 

(4) Fixing of record date. For the pur-
pose of determining members entitled 
to notice of or to vote at any meeting 
of members or any adjournment there-
of, or in order to make a determination 
of members for any other proper pur-
pose, the bylaws shall provide for the 
fixing of a record date and a method for 
determining from the books of the sub-
sidiary savings association the mem-
bers entitled to vote. Such date shall 
be not more than 60 days or fewer than 
10 days prior to the date on which the 
action, requiring such determination of 
members, is to be taken. The same de-
termination shall apply to any ad-
journed meeting. 

VerDate Mar<15>2010 16:03 Feb 08, 2012 Jkt 226038 PO 00000 Frm 00150 Fmt 8010 Sfmt 8010 Q:\12\12V4.TXT ofr150 PsN: PC150



139 

Federal Reserve System § 239.15 

(5) Member quorum. Any number of 
members present and voting, rep-
resented in person or by proxy, at a 
regular or special meeting of the mem-
bers shall constitute a quorum. A ma-
jority of all votes cast at any meeting 
of the members shall determine any 
question, unless otherwise required by 
regulation. At any adjourned meeting, 
any business may be transacted that 
might have been transacted at the 
meeting as originally called. Members 
present at a duly constituted meeting 
may continue to transact business 
until adjournment. 

(6) Voting by proxy. Procedures shall 
be established for voting at any annual 
or special meeting of the members by 
proxy pursuant to the rules and regula-
tions of the Board, including the plac-
ing of such proxies on file with the sec-
retary of the mutual holding company, 
for verification, prior to the convening 
of such meeting. Proxies may be given 
telephonically or electronically as long 
as the holder uses a procedure for 
verifying the identity of the member. 
All proxies with a term greater than 
eleven months or solicited at the ex-
pense of the subsidiary savings associa-
tion must run to the board of directors 
as a whole, or to a committee ap-
pointed by a majority of such board. 

(7) Communications between members. 
Provisions relating to communications 
between members shall be consistent 
with § 239.12. No member, however, 
shall have the right to inspect or copy 
any portion of any books or records of 
a mutual holding company containing: 

(i) A list of depositors in or borrowers 
from the subsidiary savings associa-
tion; 

(ii) Their addresses; 
(iii) Individual deposit or loan bal-

ances or records; or 
(iv) Any data from which such infor-

mation could be reasonably con-
structed. 

(8) Number of directors, membership. 
The bylaws shall set forth a specific 
number of directors, not a range. The 
number of directors shall be not fewer 
than five nor more than fifteen, unless 
a higher or lower number has been au-
thorized by the Board. Each director of 
the mutual holding company shall be a 
member of the mutual holding com-
pany. Directors may be elected for pe-

riods of one to three years and until 
their successors are elected and quali-
fied, but if a staggered board is chosen, 
provision shall be made for the election 
of approximately one-third or one-half 
of the board each year, as appropriate. 

(9) Meetings of the board. The board of 
directors shall determine the place, 
frequency, time, procedure for notice, 
which shall be at least 24 hours unless 
waived by the directors, and waiver of 
notice for all regular and special meet-
ings. The meetings shall be under the 
direction of a chairman, appointed an-
nually by the board; or in the absence 
of the chairman, the meetings shall be 
under the direction of the president. 
The board also may permit telephonic 
participation at meetings. The bylaws 
may provide for action to be taken 
without a meeting if unanimous writ-
ten consent is obtained for such action. 
A majority of the authorized directors 
shall constitute a quorum for the 
transaction of business. The act of a 
majority of the directors present at 
any meeting at which there is a 
quorum shall be the act of the board. 

(10) Officers, employees, and agents. (i) 
The bylaws shall contain provisions re-
garding the officers of the mutual hold-
ing company, their functions, duties, 
and powers. The officers of the mutual 
holding company shall consist of a 
president, one or more vice presidents, 
a secretary, and a treasurer or comp-
troller, each of whom shall be elected 
annually by the board of directors. 
Such other officers and assistant offi-
cers and agents as may be deemed nec-
essary may be elected or appointed by 
the board of directors or chosen in such 
other manner as may be prescribed in 
the bylaws. Any two or more offices 
may be held by the same person, except 
the offices of president and secretary. 

(ii) All officers and agents of the mu-
tual holding company, as between 
themselves and the mutual holding 
company, shall have such authority 
and perform such duties in the manage-
ment of the mutual holding company 
as may be provided in the bylaws, or as 
may be determined by resolution of the 
board of directors not inconsistent 
with the bylaws. In the absence of any 
such provision, officers shall have such 
powers and duties as generally pertain 
to their respective offices. Any officer 
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may be removed by the board of direc-
tors with or without cause, but such re-
moval, other than for cause, shall be 
without prejudice to the contractual 
rights, if any, of the officer so removed. 

(iii) Any indemnification provision 
must provide that any indemnification 
is subject to applicable Federal law, 
rules, and regulations. 

(11) Vacancies, resignation or removal 
of directors. Members of the mutual 
holding company shall elect directors 
by ballot: Provided, that in the event 
of a vacancy on the board, the board of 
directors may, by their affirmative 
vote, fill such vacancy, even if the re-
maining directors constitute less than 
a quorum. A director elected to fill a 
vacancy shall be elected to serve only 
until the next election of directors by 
the members. The bylaws shall set out 
the procedure for the resignation of a 
director, which shall be by written no-
tice or by any other procedure estab-
lished in the bylaws. Directors may be 
removed only for cause as defined in 
§ 239.41, by a vote of the holders of a 
majority of the shares then entitled to 
vote at an election of directors. 

(12) Powers of the board. The board of 
directors shall have the power: 

(i) By resolution, to appoint from 
among its members and remove an ex-
ecutive committee and one or more 
other committees, which committee[s] 
shall have and may exercise all the 
powers of the board between the meet-
ings or the board; but no such com-
mittee shall have the authority of the 
board to amend the charter or bylaws, 
adopt a plan of merger, consolidation, 
dissolution, or provide for the disposi-
tion of all or substantially all the prop-
erty and assets of the mutual holding 
company. Such committee shall not 
operate to relieve the board, or any 
member thereof, of any responsibility 
imposed by law; 

(ii) To fix the compensation of direc-
tors, officers, and employees; and to re-
move any officer or employee at any 
time with or without cause; 

(iii) To exercise any and all of the 
powers of the mutual holding company 
not expressly reserved by the charter 
to the members. 

(13) Nominations for directors. The by-
laws shall provide that nominations for 
directors may be made at the annual 

meeting by any member and shall be 
voted upon, except, however, the by-
laws may require that nominations by 
a member must be submitted to the 
secretary and then prominently posted 
in the principal place of business, at 
least 10 days prior to the date of the 
annual meeting. However, if such pro-
vision is made for prior submission of 
nominations by a member, then the by-
laws must provide for a nominating 
committee, which, except in the case of 
a nominee substituted as a result of 
death or other incapacity, must submit 
nominations to the secretary and have 
such nominations similarly posted at 
least 15 days prior to the date of the 
annual meeting. 

(14) New business. The bylaws shall 
provide procedures for the introduction 
of new business at the annual meeting. 
Those provisions may require that such 
new business be stated in writing and 
filed with the secretary prior to the an-
nual meeting at least 30 days prior to 
the date of the annual meeting. 

(15) Amendment. Bylaws may include 
any provision for their amendment 
that would be consistent with applica-
ble law, rules, and regulations and ade-
quately addresses its subject and pur-
pose. 

(i) Amendments shall be effective: 
(A) After approval by a majority vote 

of the authorized board, or by a major-
ity of the vote cast by the members of 
the mutual holding company at a legal 
meeting; and 

(B) After receipt of any applicable 
regulatory approval. 

(ii) When a mutual holding company 
fails to meet its quorum requirement, 
solely due to vacancies on the board, 
the bylaws may be amended by an af-
firmative vote of a majority of the sit-
ting board. 

(16) Miscellaneous. The bylaws may 
also address the subject of age limita-
tions for directors or officers as long as 
they are consistent with applicable 
Federal law, rules or regulations, and 
any other subjects necessary or appro-
priate for effective operation of the 
mutual holding company. 

(c) Form of filing—(1) Application re-
quirement. (i) Any bylaw amendment 
shall be submitted to the appropriate 
Reserve Bank for approval if it would: 
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(A) Render more difficult or discour-
age a merger, proxy contest, the as-
sumption of control by a mutual ac-
count holder of the mutual holding 
company, or the removal of incumbent 
management; 

(B) Involve a significant issue of law 
or policy, including indemnification, 
conflicts of interest, and limitations on 
director or officer liability; or 

(C) Be inconsistent with the require-
ments of this section or with applicable 
laws, rules, regulations, or the mutual 
holding company’s charter. 

(ii) Applications submitted under 
paragraph (c)(1)(i) of this section are 
subject to the processing procedures at 
§ 238.14 of this chapter. 

(iii) For purposes of this paragraph 
(c), bylaw provisions that adopt the 
language of the model bylaws con-
tained in appendix C to this part, if 
adopted without change, and filed with 
Board within 30 days after adoption, 
are effective upon adoption. The Board 
may amend the model bylaws provided 
in appendix C to this part. 

(2) Filing requirement. If the proposed 
bylaw amendment does not implicate 
paragraph (c)(1) or (c)(3) of this section, 
then the mutual holding company shall 
submit the amendment to the appro-
priate Reserve Bank at least 30 days 
prior to the date the bylaw amendment 
is to be adopted by the mutual holding 
company. 

(3) Corporate governance procedures. A 
mutual holding company may elect to 
follow the corporate governance proce-
dures of the laws of the state where the 
main office of the institution is lo-
cated, provided that such procedures 
may be elected only to the extent not 
inconsistent with applicable Federal 
statutes, regulations, and safety and 
soundness, and such procedures are not 
of the type described in paragraph 
(c)(1)(i) of this section. If this election 
is selected, a mutual holding company 
shall designate in its bylaws the provi-
sion or provisions from the body of law 
selected for its corporate governance 
procedures, and shall file a copy of 
such bylaws, which are effective upon 
adoption, within 30 days after adop-
tion. The submission shall indicate, 
where not obvious, why the bylaw pro-
visions do not require an application 

under paragraph (c)(1)(i) of this sec-
tion. 

(d) Effectiveness. Any bylaw amend-
ment filed pursuant to paragraph (c)(2) 
of this section shall automatically be 
effective 30 days from the date of filing 
of such amendment, provided that the 
mutual holding company follows the 
requirements of its charter and bylaws 
in adopting such amendment, unless 
the Board notifies the mutual holding 
company prior to the expiration of the 
30-day period that such amendment is 
rejected or that such amendment re-
quires an application to be filed pursu-
ant to paragraph (c)(1) of this section. 

(e) Availability of bylaws. A mutual 
holding company shall make available 
to its members at all times in the of-
fices of each subsidiary savings asso-
ciation from which the mutual holding 
company draws members a true copy of 
its bylaws, including any amendments, 
and shall deliver such a copy to any 
member upon request. 

§ 239.16 Voluntary dissolution. 
(a) A mutual holding company’s 

board of directors may propose a plan 
for dissolution of the mutual holding 
company. All references in this section 
to mutual holding company shall also 
apply to a subsidiary holding company 
organized under this part. The plan 
may provide for either: 

(1) Transfer of all the mutual holding 
company’s assets to another mutual 
holding company or home-financing in-
stitutions under Federal charter either 
for cash sufficient to pay all obliga-
tions of the mutual holding company 
and retire all outstanding accounts or 
in exchange for that mutual holding 
company’s payment of all the mutual 
holding company’s outstanding obliga-
tions and issuance of share accounts or 
other evidence of interest to the mu-
tual holding company’s members on a 
pro rata basis; or 

(2) Dissolution in a manner proposed 
by the directors which they consider 
best for all concerned. 

(b) The plan, and a statement of rea-
sons for proposing dissolution and for 
proposing the plan, shall be submitted 
to the appropriate Reserve Bank for 
approval. The Board will approve the 
plan if the Board believes dissolution is 
advisable and the plan is best for all 
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concerned. If the Board considers the 
plan inadvisable, the Board may either 
make recommendations to the mutual 
holding company concerning the plan 
or disapprove it. When the plan is ap-
proved by the mutual holding com-
pany’s board of directors and by the 
Board, it shall be submitted to the mu-
tual holding company’s members at a 
duly called meeting and, when ap-
proved by a majority of votes cast at 
that meeting, shall become effective. 
After dissolution in accordance with 
the plan, a certificate evidencing dis-
solution, supported by such evidence as 
the Board may require, shall imme-
diately be filed with the Board. When 
the Board receives such evidence satis-
factory to the Board, it will terminate 
the corporate existence of the dissolved 
mutual holding company and the mu-
tual holding company’s charter shall 
thereby be canceled. 

Subpart C—Subsidiary Holding 
Companies 

§ 239.20 Scope. 
This subpart applies only to a sub-

sidiary holding company of a mutual 
holding company. 

§ 239.21 Charters. 
(a) Charters. The charter of a sub-

sidiary holding company of a mutual 
holding company shall be in the form 
set forth in appendix B of this part and 
may be amended pursuant to § 239.22. 
The Board may amend the form of 
charter provided in appendix B. 

(b) Optional charter provision limiting 
minority stock ownership. (1) A sub-
sidiary holding company that engages 
in its initial minority stock issuance 
after October 1, 2008 may, before it con-
ducts its initial minority stock 
issuance, at the time it conducts its 
initial minority stock issuance, or, 
subject to the condition below, at any 
time during the five years following a 
minority stock issuance that such sub-
sidiary holding company conducts in 
accordance with the purchase priorities 
set forth in subpart E of this part, in-
clude in its charter the provision set 
forth in paragraph (b)(2) of this section. 
For purposes of the charter provision 
set forth in paragraph (b)(2), the defini-
tions set forth at § 239.22(b)(8) apply. 

This charter provision expires a max-
imum of five years from the date of the 
minority stock issuance. The sub-
sidiary holding company may adopt 
the charter provision set forth in para-
graph (b)(2) of this section after a mi-
nority stock issuance only if it pro-
vided, in the offering materials related 
to its previous minority stock issuance 
or issuances, full disclosure of the pos-
sibility that the subsidiary holding 
company might adopt such a charter 
provision. 

(2) Beneficial ownership limitation. No 
person may directly or indirectly offer 
to acquire or acquire the beneficial 
ownership of more than 10 percent of 
the outstanding stock of any class of 
voting stock of the subsidiary holding 
company held by persons other than 
the subsidiary holding company’s mu-
tual holding company parent. This lim-
itation expires on [insert date within 
five years of minority stock issuance] 
and does not apply to a transaction in 
which an underwriter purchases stock 
in connection with a public offering, or 
the purchase of stock by an employee 
stock ownership plan or other tax- 
qualified employee stock benefit plan 
which is exempt from the approval re-
quirements under § 238.12(a)(7) of this 
chapter. 

(c) In the event a person acquires 
stock in violation of this section, all 
stock beneficially owned in excess of 10 
percent shall be considered ‘‘excess 
stock’’ and shall not be counted as 
stock entitled to vote and shall not be 
voted by any person or counted as vot-
ing stock in connection with any mat-
ters submitted to the stockholders for 
a vote. 

§ 239.22 Charter amendments. 
(a) General. In order to adopt a char-

ter amendment, a subsidiary holding 
company must comply with the fol-
lowing requirements: 

(1) Board of directors approval. The 
board of directors of the subsidiary 
holding company must adopt a resolu-
tion proposing the charter amendment 
that states the text of such amend-
ment. 

(2) Form of filing—(i) Application re-
quirement. If the proposed charter 
amendment would render more dif-
ficult or discourage a merger, tender 
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