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Steagall Act’’), have led the Board to 
conclude that the issuance of commer-
cial paper by a bank holding company 
is not an activity intended to be in-
cluded within the scope of section 20. 

(Interprets and applies 12 U.S.C. 377 and 1843) 

[Reg. Y, 38 FR 35231, Dec. 26, 1973] 

§ 250.260 Miscellaneous interpreta-
tions; gold coin and bullion. 

The Board has received numerous in-
quiries from member banks relating to 
the repeal of the ban on ownership of 
gold by United States citizens. Listed 
below are questions and answers which 
affect member banks and relate to the 
responsibilities of the Federal Reserve 
System. 

(a) May gold in the form of coins or 
bullion be counted as vault cash in 
order to satisfy reserve requirements? 
No. Section 19(c) of the Federal Re-
serve Act requires that reserve bal-
ances be satisfied either by a balance 
maintained at the Federal Reserve 
Bank or by vault cash, consisting of 
United States currency and coin. Gold 
in bullion form is not United States 
currency. Since the bullion value of 
United States gold coins far exceeds 
their face value, member banks would 
not in practice distribute them over 
the counter at face value to satisfy 
customer demands. 

(b) Will the Federal Reserve Banks 
perform services for member banks 
with respect to gold, such as safe-
keeping or assaying? No. 

(c) Will a Federal Reserve Bank ac-
cept gold as collateral for an advance 
to a member bank under section 10(b) 
of the Federal Reserve Act? No. 

[39 FR 45254, Dec. 31, 1974] 

INTERPRETATIONS OF SECTION 32 OF THE 
GLASS-STEAGALL ACT 

§ 250.400 Service of open-end invest-
ment company. 

An open-end investment company is 
defined in section 5(a)(1) of the Invest-
ment Company Act of 1940 as a com-
pany ‘‘which is offering for sale or has 
outstanding any redeemable security of 
which it is the issuer.’’ Section 2(a)(31) 
of said act provides that a redeemable 
security means ‘‘any security, other 
than short-term paper, under the terms 

of which the holder, upon its presen-
tation to the issuer or to a person des-
ignated by the issuer, is entitled 
(whether absolutely or only out of sur-
plus) to receive approximately his pro-
portionate share of the issuer’s current 
net assets, or the cash equivalent 
thereof.’’ 

It is customary for such companies to 
have but one class of securities, name-
ly, capital stock, and it is apparent 
that the more or less continued process 
of redemption of the stock issued by 
such a company would restrict and 
contract its activities if it did not con-
tinue to issue its stock. Thus, the 
issuance and sale of its stock is essen-
tial to the maintenance of the com-
pany’s size and to the continuance of 
operations without substantial con-
traction, and therefore the issue and 
sale of its stock constitutes one of the 
primary activities of such a company. 

Accordingly, it is the opinion of the 
Board that if such a company is issuing 
or offering its redeemable stock for 
sale, it is ‘‘primarily engaged in the 
issue * * * public sale, or distribution, 
* * * of securities’’ and that section 32 
of the Banking Act of 1933, as amended, 
prohibits an officer, director or em-
ployee of any such company from serv-
ing at the same time as an officer, di-
rector or employee of any member 
bank. It is the Board’s view that this is 
true even though the shares are sold to 
the public through independent organi-
zations with the result that the invest-
ment company does not derive any di-
rect profit from the sales. 

If, however, the company has ceased to 
issue or offer any of its stock for sale, 
the company would not be engaged in 
the issue or distribution of its stock, 
and, therefore, the prohibition con-
tained in section 32 would be inappli-
cable unless the company were pri-
marily engaged in the underwriting, 
public sale or distribution of securities 
other than its own stock. 

[16 FR 4963, May 26, 1951. Redesignated at 61 
FR 57289, Nov. 6, 1996] 
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§ 250.401 Director serving member 
bank and closed-end investment 
company being organized. 

(a) The Board has previously ex-
pressed the opinion (§ 218.101) that sec-
tion 32 of the Banking Act of 1933 (12 
U.S.C. 78) is applicable to a director of 
a member bank serving as a director of 
an open-end investment company, be-
cause the more or less continued proc-
ess of redemption of the stock issued 
by such company makes the issuance 
and sale of its stock essential to the 
maintenance of the company’s size and 
to the continuance of operations, with 
the result that the issuance and sale of 
its stock constitutes one of the pri-
mary activities of such a company. The 
Board also stated that if the company 
had ceased to issue or offer any of its 
stock for sale, the company would not 
be engaged in the issuance or distribu-
tion of its stock and therefore the pro-
hibitions of section 32 would not be ap-
plicable. Subsequently, the Board ex-
pressed the opinion that section 32 
would not be applicable in the case of a 
closed-end investment company. 

(b) The Board has recently stated 
that it believed that a closed-end com-
pany which was in process of organiza-
tion and was actively engaged in 
issuing and selling its shares was in the 
same position relative to section 32 as 
an open-end company, and that the sec-
tion would be applicable while this ac-
tivity continued. 

[25 FR 3464, Apr. 21, 1960. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.402 Service as officer, director, 
or employee of licensee corporation 
under the Small Business Invest-
ment Act of 1958. 

(a) The Board of Governors has been 
requested to express an opinion wheth-
er § 218.1 would prohibit an officer, di-
rector, or employee of a member bank 
from serving at the same time as an of-
ficer, director, or employee of a Li-
censee corporation under the Small 
Business Investment Act of 1958 (15 
U.S.C. 661 et seq.). It is understood that 
a Licensee would be authorized to en-
gage only in the activities set forth in 
the statute, namely, to provide capital 
and long-term loan funds to small busi-
ness concerns. 

(b) In the opinion of the Board, a cor-
poration engaged exclusively in the 
enumerated activities would not be 
‘‘primarily engaged in the issue, flota-
tion, underwriting, public sale, or dis-
tribution, at wholesale or retail, or 
through syndicate participation, of 
stocks, bonds, or other similar securi-
ties.’’ Accordingly, the prohibition of 
§ 218.1 would not apply to serving as an 
officer, director, or employee of either 
a small business investment company 
organized under the Small Business In-
vestment Act of 1958, or an investment 
company chartered under the laws of a 
State solely for the purpose of oper-
ating under the Small Business Invest-
ment Act of 1958. 

[25 FR 4427, May 19, 1960. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.403 Service of member bank and 
real estate investment company. 

(a) The Board recently considered 
two inquiries regarding the question 
whether proposed real estate invest-
ment companies would be subject to 
the provisions of sections 20 and 32 of 
the Banking Act of 1933 (12 U.S.C. 377 
and 78). These sections relate to affili-
ations between member banks and 
companies engaged principally in the 
issue, flotation, underwriting, public 
sale or distribution of stocks, bonds, or 
similar securities, and interlocking di-
rectorates between member banks and 
companies primarily so engaged. In 
both instances the companies, after 
their organization, would engage only 
in the business of financing real estate 
development or investing in real estate 
interests, and not in the type of busi-
ness described in the statute. However, 
each of the companies, in the process of 
its organization, would issue its own 
stock. In one instance, it appeared that 
the stock would be issued over a period 
of from 30 to 60 days; in the other in-
stance it was stated that the stock 
would be sold by a firm of underwriters 
and that distribution was expected to 
be completed in not more than a few 
days. 

(b) On the basis of the facts stated, 
the Board concluded that the compa-
nies involved would not be subject to 
sections 20 and 32 of the Banking Act of 
1933, since they would not be prin-
cipally or primarily engaged in the 
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business of issuing or distributing secu-
rities but would only be issuing their 
own stock for a period ordinarily re-
quired for corporate organization. The 
Board stated, however, that if either of 
the companies should subsequently 
issue additional shares frequently and 
in substantial amounts relative to the 
size of the company’s capital structure, 
it would be necessary for the Board to 
reconsider the matter. 

(c) Apart from the legal question, the 
Board noted that an arrangement of 
the kind proposed could involve some 
dangers to an affiliated bank because 
the relationship might tend to impair 
the independent judgment that should 
be exercised by the bank in appraising 
its credits and might cause the com-
pany to be so identified in the minds of 
the public with the bank that any fi-
nancial reverses suffered by the com-
pany might affect the confidence of the 
public in the bank. 

(d) Because of the foregoing conclu-
sion that the companies would not be 
subject to sections 20 and 32, it seems 
advisable to clarify § 218.102, in which 
the Board took the position that a 
closed-end investment company which 
was in process of organization and was 
actively engaged in issuing and selling 
its shares was subject to section 32 as 
long as this activity continued. That 
interpretation should be regarded as 
applicable only where the cir-
cumstances are such as to indicate 
that the issuance of the company’s 
stock is a primary or principal activity 
of the company. For example, such cir-
cumstances might exist where the ini-
tial stock of a company is actively 
issued over a period of time longer 
than that ordinarily required for cor-
porate organization, or where, subse-
quent to organization, the company 
issues its own stock frequently and in 
substantial amounts relative to the 
total amount of shares outstanding. 

[26 FR 868, Jan. 28, 1961. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.404 Serving as director of mem-
ber bank and corporation selling 
own stock. 

(a) The Board recently considered the 
question whether section 32 of the 
Banking Act of 1933 (12 U.S.C. 78) would 
be applicable to the service of a direc-

tor of a corporation which planned to 
acquire or organize, as proceeds from 
the sale of stock became available, sub-
sidiaries to operate in a wide variety of 
fields, including manufacturing, for-
eign trade, leasing of heavy equipment, 
and real estate development. The cor-
poration had a paid-in capital of about 
$60,000 and planned to sell additional 
shares at a price totaling $10 million, 
with the proviso that if less than $3 
million worth were sold by March 1962, 
the funds subscribed would be refunded. 
It thus appeared to be contemplated 
that the sale of stock would take at 
least a year, and there appeared to be 
no reason for believing that, if the ven-
ture proved successful, additional 
shares would not be offered so that the 
corporation could continue to expand. 

(b) The Board concluded that section 
32 would be applicable, stating that al-
though § 218.102, as clarified by § 218.104, 
related to closed-end investment com-
panies, the rationale of that interpre-
tation is applicable to corporations 
generally. 

[26 FR 2456, Mar. 23, 1961. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.405 No exception granted a spe-
cial or limited partner. 

(a) The Board has been asked on sev-
eral occasions whether section 32 of the 
Banking Act of 1933 (12 U.S.C. 78) is ap-
plicable to a director, officer, or em-
ployee of a member bank who is a spe-
cial or limited partner in a firm pri-
marily engaged in the business de-
scribed in that section. 

(b) Since the Board cannot issue an 
individual permit, it can exempt a lim-
ited or special partner only by amend-
ing part 218 (Regulation R). After the 
statute was amended in 1935 so as to 
make it applicable to a partner, the 
Board carefully considered the desir-
ability of making such an exception. 
On several subsequent occasions it has 
reconsidered the question. In each in-
stance the Board has decided that in 
view of a limited partner’s interest in 
the underwriting and distributing busi-
ness, it should not make the exception. 

[27 FR 7954, Aug. 10, 1962. Redesignated at 61 
FR 57289, Nov. 6, 1996] 
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§ 250.406 Serving member bank and in-
vestment advisor with mutual fund 
affiliation. 

(a) The opinion of the Board of Gov-
ernors of the Federal Reserve System 
has been requested with respect to 
service as vice president of a corpora-
tion engaged in supplying investment 
advice and management services to 
mutual funds and others (‘‘Manager’’) 
and as director of a member bank. 

(b) Section 32 of the Banking Act of 
1933 (12 U.S.C. 78), forbids any officer, 
director, or employee of any corpora-
tion ‘‘primarily engaged in the issue, 
flotation, underwriting, public sale, or 
distribution, at wholesale or retail, or 
through syndicate participation, of 
stocks, bonds, or other similar securi-
ties * * *’’ to serve at the same time as 
an officer, director, or employee of a 
member bank. 

(c) Manager has for several years 
served a number of different open-end 
or mutual funds, as well as individuals, 
institutions, and other clients, as an 
investment advisor and manager. How-
ever, it appears that Manager has a 
close relationship with two of the mu-
tual funds which it serves. A wholly 
owned subsidiary of Manager (‘‘Dis-
tributors’’), serves as distributor for 
the two mutual funds and has no other 
function. In addition, the chairman and 
treasurer of Manager, as well as the 
president, assistant treasurer, and a di-
rector of Manager, are officers and di-
rectors of Distributors and trustees of 
both funds. It appears also that a direc-
tor of Manager is president and direc-
tor of Distributors, while the clerk of 
Manager is also clerk of Distributors. 
Manager, Distributors and both funds 
are listed at the same address in the 
local telephone directory. 

(d) While the greater part of the total 
annual income of Manager during the 
past five years has derived from ‘‘indi-
viduals, institutions, and other cli-
ents’’, it appears that a substantial 
portion has been attributable to the in-
volvement with the two funds in ques-
tion. During each of the last four 
years, that portion has exceeded a 
third of the total income of Manager, 
and in 1962 it reached nearly 40 percent. 

(e) The Board has consistently held 
that an open-end or mutual fund is en-
gaged in the activities described in sec-

tion 32, so long as it is issuing its secu-
rities for sale, since it is apparent that 
the more or less continued process of 
redemption of the stock issued by such 
a company would restrict and contract 
its activities if it did not continue to 
issue the stock. Clearly, a corporation 
that is engaged in underwriting or sell-
ing open-end shares, is so engaged. 

(f) In connection with incorporated 
manager-advisors to open-end or mu-
tual funds, the Board has expressed the 
view in a number of cases that where 
the corporation served a number of dif-
ferent clients, and the corporate struc-
ture was not interlocked with that of 
mutual fund and underwriter in such a 
way that it could be regarded as being 
controlled by or substantially one with 
them, it should not be held to be ‘‘pri-
marily engaged’’ in section 32 activi-
ties. On the other hand, where a man-
ager-advisor was created for the sole 
purpose of serving a particular fund, 
and its activities were limited to that 
function, the Board has regarded the 
group as a single entity for purposes of 
section 32. 

(g) In the present case, the selling or-
ganization is a wholly-owned sub-
sidiary of the advisor-manager, hence 
subject to the parent’s control. Stock 
of the subsidiary will be voted accord-
ing to decisions by the parent’s board 
of directors, and presumably will be 
voted for a board of directors of the 
subsidiary which is responsive to pol-
icy lines laid down by the parent. Fi-
nancial interests of the parent are ob-
viously best served by an aggressive 
selling policy, and, in fact, both the 
share and the absolute amount of the 
parent’s income provided by the two 
funds have shown a steady increase 
over recent years. The fact that divi-
dends from Distributors have rep-
resented a relatively small proportion 
of the income of Manager, and that 
there were, indeed, no dividends in 1961 
or 1962, does not support a contrary ar-
gument, in view of the steady increase 
in total income of Manager from the 
funds and Distributors taken as a 
whole. 

(h) In view of all these facts, the 
Board has concluded that the separate 
corporate entities of Manager and Dis-
tributors should be disregarded and 
Distributors viewed as essentially a 
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selling arm of Manager. As a result of 
this conclusion, section 32 would forbid 
interlocking service as an officer of 
Manager and a director of a member 
bank. 

[28 FR 13437, Dec. 12, 1963. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.407 Interlocking relationship in-
volving securities affiliate of bro-
kerage firm. 

(a) The Board of Governors was asked 
recently whether section 32 of the 
Banking Act of 1933 (‘‘section 32’’), 12 
U.S.C. 78, prohibits the interlocking 
service of X as a director of a member 
bank of the Federal Reserve System 
and as a partner in a New York City 
brokerage firm (‘‘Partnership’’) having 
a corporation affiliate (‘‘Corporation’’) 
engaged in business of the kinds de-
scribed in section 32 (‘‘section 32 busi-
ness’’). 

(b) Section 32, subject to an excep-
tion not applicable here, provides that 

No officer, director, or employee of any 
corporation or unincorporated association, 
no partner or employee of any partnership, 
and no individual, primarily engaged in the 
issue, flotation, underwriting, public sale, or 
distribution, at wholesale or retail, or 
through syndicate participation, of stocks, 
bonds, or other similar securities, shall serve 
the same time as an officer, director, or em-
ployee of any member bank * * *. 

(c) From the information submitted 
it appears that Partnership, a member 
firm of the New York Stock Exchange, 
is the successor of two prior partner-
ships, in one of which X had been a 
partner. This prior partnership had 
been found not to be ‘‘primarily en-
gaged’’ in section 32 business. The 
other prior partnership, however, had 
been so engaged. By arrangement be-
tween the two prior firms, Corporation 
was formed chiefly for the purpose of 
carrying on the section 32 business of 
the prior firm that had been ‘‘primarily 
engaged’’ in that business, which busi-
ness was transferred to Corporation. 
The two prior firms were then merged 
and the stock of Corporation was ac-
quired by all the partners of Partner-
ship, other than X, in proportion to the 
respective partnership interests of the 
stockholding partners. The informa-
tion submitted indicated also that two 
of the three directors and ‘‘some’’ of 

the principal officers of Corporation 
are partners in Partnership, although 
X is not a director or officer of Cor-
poration. 

(d) It is understood that the practice 
of forming corporate affiliates of bro-
kerage firms, in order that the affiliate 
may carry on the securities business 
(such as section 32 business) with lim-
ited liability and other advantages, has 
become rather widespread in recent 
years. Accordingly, other cases may 
arise where a partner in such a firm 
may desire to serve at the same time 
as director of a member bank. 

(e) On the basis of the information 
presented the Board concluded that X 
in his capacity as an ‘‘individual’’, was 
not engaged in section 32 business. 
However, as that information showed 
Corporation to be ‘‘primarily engaged’’ 
in section 32 business, the Board stated 
that a finding that Partnership and 
Corporation were one entity for the 
purposes of the statute would mean 
that X would be forbidden to serve both 
the member bank and Partnership, if 
the one entity were so engaged. 

(f) Paragraph .15 of Rule 321 of the 
New York Stock Exchange governing 
the formation and conduct of affiliated 
companies of member organizations 
states that: 

Since Rule 314 provides that each member 
and allied member in a member organization 
must have a fixed interest in its entire busi-
ness, it follows that the fixed interest of 
each member and allied member must extend 
to the member organization’s corporate affil-
iate. When any of the corporate affiliate’s 
participating stock is owned by the members 
and allied members in the member organiza-
tion, such holdings must at all times be dis-
tributed among such members and allied 
members in approximately the same propor-
tions as their respective interests in the 
profits of the member organization. When a 
member or allied member’s interest in the 
member organization is changed, a cor-
responding change must be made in his par-
ticipating interest in the affiliate. 

(g) Although it was understood that 
X had received special permission from 
the Exchange not to own any of the 
stock of Corporation, it appeared to 
the Board that Rule 321.15 would apply 
to the remaining partners. Moreover, 
other paragraphs of the rule forbid 
transfers of the stock, except under 
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certain circumstances to limited class-
es of persons, such as employees of the 
organization or estates of decedent 
partners, without permission of the Ex-
change. 

(h) The information supplied to the 
Board clearly indicated that Corpora-
tion was formed in order to provide 
Partnership with an ‘‘underwriting 
arm’’. Under Rule 321 of the Exchange, 
the partners (other than X) are re-
quired to own stock in Corporation be-
cause of their partnership interest, 
would be required to surrender that 
stock on leaving the partnership, and 
incoming partners would be required to 
acquire such stock. Furthermore, Rule 
321 speaks of a corporate affiliate, such 
as Corporation, as a part of the ‘‘entire 
business’’ of a member organization. 

(i) On the basis of the foregoing, the 
Board concluded that Partnership and 
Corporation must be regarded as a sin-
gle entity or enterprise for purposes of 
section 32. 

(j) The remaining question was 
whether the enterprise, as a whole, 
should be regarded as ‘‘primarily en-
gaged’’ in section 32 business. The In-
formation presented stated that the 
total dollar volume of section 32 busi-
ness of Corporation during the first 
eleven months of its operation was $89 
million. The gross income from section 
32 business was less than half a million, 
and represented about 7.9 percent of 
the income of Partnership. The Board 
was advised that the relatively low 
amount of income from section 32 busi-
ness of Corporation as due to special 
costs, and to the condition of the mar-
ket for municipal and State bonds dur-
ing the past year, a field in which Cor-
poration specializes. Corporation is 
listed in a standard directory of securi-
ties dealers, and holds itself out as hav-
ing separate departments to deal with 
the principal underwriting areas in 
which it functions. 

(k) In view of the above information, 
the Board concluded that the enter-
prise consisting of Partnership and 
Corporation was ‘‘primarily engaged’’ 
in section 32 business. Accordingly, the 
Board stated that the partners in Part-
nership, including X, were forbidden by 
that section and by this part 218 (Reg. 
R), issued pursuant to the statute, to 

serve as officers, directors, or employ-
ees of any member banks. 

[29 FR 5315, Apr. 18, 1964. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.408 Short-term negotiable notes 
of banks not securities under sec-
tion 32, Banking Act of 1933. 

(a) The Board of Governors has been 
asked whether short-term unsecured 
negotiable notes of the kinds issued by 
some of the large banks in this country 
as a means of obtaining funds are 
‘‘other similar securities’’ within the 
meaning of section 32, Banking Act of 
1933 (12 U.S.C. 78) and this part. 

(b) Section 32 forbids certain inter-
locking relationships between banks 
which are members of the Federal Re-
serve System and individuals or orga-
nizations ‘‘primarily engaged in the 
issue, flotation, underwriting, public 
sale, or distribution, at wholesale or 
retail, or through syndicate participa-
tion, of stocks, bonds, or other similar 
securities * * *.’’ Therefore, if such 
notes are securities similar to stocks 
or bonds, any dealing therein would be 
an activity covered in section 32 and 
would have to be taken into consider-
ation in determining whether the indi-
vidual or organization involved was 
‘‘primarily engaged’’ in such activities. 

(c) The Board has concluded that 
such short-term notes of the kind de-
scribed above are not ‘‘other similar se-
curities’’ within the meaning of section 
32 and this part. 

[29 FR 16065, Dec. 2, 1964. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.409 Investment for own account 
affects applicability of section 32. 

(a) The Board of Governors has been 
presented with the question whether a 
certain firm is primarily engaged in 
the activities described in section 32 of 
the Banking Act of 1933. If the firm is 
so engaged, then the prohibitions of 
section 32 forbids a limited partner to 
serve as employee of a member bank. 

(b) The firm describes the bulk of its 
business, producing roughly 60 percent 
of its income, as ‘‘investing for its own 
account.’’ However, it has a seat on the 
local stock exchange, and acts as spe-
cialist and odd-lot dealer on the floor 
of the exchange, an activity respon-
sible for some 30 percent of its volume 
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and profits. The firm’s ‘‘off-post trad-
ing,’’ apart from the investment ac-
count, gives rise to about 5 percent of 
its total volume and 10 percent of its 
profits. Gross volume has risen from $4 
to $10 million over the past 3 years, but 
underwriting has accounted for no 
more than one-half of 1 percent of that 
amount. 

(c) Section 32 provides that 

No officer, director, or employee of any 
corporation or unincorporated association, 
no partner, or employee of any partnership, 
and no individual, primarily engaged in the 
issue, flotation, underwriting, public sale, or 
distribution, at wholesale, or retail, or 
through syndicate participation, of stocks, 
bonds, or other similar securities, shall serve 
the same time (sic) as an officer, director, or 
employee of any member bank * * * 

(d) In interpreting this language, the 
Board has consistently held that un-
derwriting, acting as a dealer, or gen-
erally speaking, selling, or distributing 
securities as a principal, is covered by 
the section, while acting as broker or 
agent is not. 

(e) In one type of situation, however, 
although a firm was engaged in selling 
securities as principal, on its own be-
half, the Board held that section 32 did 
not apply. In these cases, the firm al-
leged that it bought and sold securities 
purely for investment purposes. Typi-
cally, those cases involved personal 
holding companies or small family in-
vestment companies. Securities had 
been purchased only for members of a 
restricted family group, and had been 
held for relatively long periods of time. 

(f) The question now before the Board 
is whether a similar exception can 
apply in the case of the investment ac-
count of a professional dealer. In order 
to answer this question, it is necessary 
to analyze, in the light of applicable 
principles under the statute, the three 
main types of activity in which the 
firm has been engaged, (1) acting as 
specialist and odd-lot dealer, (2) off- 
post trading as an ordinary dealer, and 
(3) investing for its own account. 

(g) On several occasions, the Board 
has held that, to the extent the trading 
of a specialist or odd-lot dealer is lim-
ited to that required for him to per-
form his function on the floor of the 
exchange, he is acting essentially in an 
agency capacity. In a letter of Sep-

tember 13, 1934, the Board held that the 
business of a specialist was not of the 
kind described in the (unamended) sec-
tion on the understanding that 

* * * in acting as specialists on the New 
York Curb Exchange, it is necessary for the 
firm to buy and sell odd lots and * * * in 
order to protect its position after such trans-
actions have been made, the firm sells or 
buys shares in lots of 100 or multiples thereof 
in order to reduce its position in the stock in 
question to the smallest amount possible by 
this method. It appears therefore that, in 
connection with these transactions, the firm 
is neither trading in the stock in question or 
taking a position in it except to the extent 
made necessary by the fact that it deals in 
odd lots and cannot complete the trans-
actions by purchases and sales on the floor of 
the exchange except to the nearest 100 share 
amount. 

(h) While subsequent amendments to 
section 32 to some extent changed the 
definition of the kinds of securities 
business that would be covered by the 
section, the amendments were designed 
so far as is relevant to the present 
question, to embody existing interpre-
tations of the Board. Accordingly, to 
the extent that the firm’s business is 
described by the above letter of the 
Board, it should not be considered to be 
of a kind described in section 32. 

(i) Turning to the firm’s off-post 
trading, the Board is inclined to agree 
with the view that this is sufficient to 
make the case a borderline one under 
the statute. In the circumstances, the 
Board might prefer to postpone making 
a determination until figures for 1965 
could be reviewed, particularly in the 
light of the recent increase in total 
volume, if it were not for the third cat-
egory, the firm’s own investment ac-
count. 

(j) While this question has not been 
squarely presented to it in the past, 
the Board is of the opinion that when a 
firm is doing any significant amount of 
business as a dealer or underwriter, 
then investments for the firm’s own ac-
count should be taken into consider-
ation in determining whether the firm 
is ‘‘primarily engaged’’ in the activi-
ties described in section 32. The divi-
sion into dealing for one’s own ac-
count, and dealing with customers, is a 
highly subjective one, and although a 
particular firm or individual may be 
quite scrupulous in separating the two, 
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the opportunity necessarily exists for 
the kind of abuse at which the statute 
is directed. The Act is designed to pre-
vent situations from arising in which a 
bank director, officer, or employee 
could influence the bank or its cus-
tomers to invest in securities in which 
his firm has an interest, regardless of 
whether he, as an individual, is likely 
to do so. In the present case, when 
these activities are added to the firm’s 
‘‘off-post trading’’, the firm clearly 
falls within the statutory definition. 

(k) For the reasons just discussed, 
the Board concludes that the firm must 
be considered to be primarily engaged 
in activities described in section 32, 
and that the prohibitions of the section 
forbid a limited partner in that firm to 
serve as employee of a member bank. 

(12 U.S.C. 248(i)) 

[30 FR 7743, June 16, 1965. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.410 Interlocking relationships be-
tween bank and its commingled in-
vestment account. 

(a) The Board of Governors was asked 
recently whether the establishment of 
a proposed ‘‘Commingled Investment 
Account’’ (‘‘Account’’) by a national 
bank would involve a violation of sec-
tion 32 of the Banking Act of 1933 in 
view of the interlocking relationships 
that would exist between the bank and 
Account. 

(b) From the information submitted, 
it was understood that Account would 
comprise a commingled fund, to be op-
erated under the effective control of 
the bank, for the collective investment 
of sums of money that might otherwise 
be handled individually by the bank as 
managing agent. It was understood fur-
ther that the Comptroller of the Cur-
rency had taken the position that Ac-
count would be an eligible operation 
for a national bank under his Regula-
tion 9, ‘‘Fiduciary Powers of National 
Banks and Collective Investment 
Funds’’ (part 9 of this title). The bank 
had advised the Board that the Securi-
ties and Exchange Commission was of 
the view that Account would be a 
‘‘registered investment company’’ 
within the meaning of the Investment 
Company Act of 1940, and that partici-
pating interests in Account would be 
‘‘securities’’ subject to the registration 

requirements of the Securities Act of 
1933. 

(c) The information submitted 
showed also that the minimum indi-
vidual participation that would be per-
mitted in Account would be $10,000, 
while the maximum acceptable indi-
vidual investment would be half a mil-
lion dollars; that there would be no 
‘‘load’’ or payment by customers for 
the privilege of investing in Account; 
and that: 

The availability of the Commingled Ac-
count would not be given publicity by the 
Bank except in connection with the pro-
motion of its fiduciary services in general 
and the Bank would not advertise or pub-
licize the Commingled Account as such. Par-
ticipations in the Commingled Account are 
to be made available only on the premises of 
the Bank (including its branches), or to per-
sons who are already customers of the Bank 
in other connections, or in response to unso-
licited requests. 

(d) Such information indicated fur-
ther that participations would be re-
ceived by the bank as agent, under a 
broad authorization signed by the cus-
tomer, substantially equivalent to the 
power of attorney under which cus-
tomers currently deposit their funds 
for individual investment, and that the 
participations would not be received 
‘‘in trust.’’ 

(e) The Board understood that Ac-
count would be required to comply 
with certain requirements of the Fed-
eral securities laws not applicable to 
an ordinary common trust fund oper-
ated by a bank. In particular, super-
vision of Account would be in the 
hands of a committee to be initially 
appointed by the bank, but subse-
quently elected by participants having 
a majority of the units of participation 
in Account. At least one member of the 
committee would be entirely inde-
pendent of the bank, but the remaining 
members would be officers in the trust 
department of the bank. 

(f) The committee would make a 
management agreement with the bank 
under which the bank would be respon-
sible for managing Account’s invest-
ments, have custody of its assets, and 
maintain its books and records. The 
management agreement would be re-
newed annually if approved by the 
committee, including a ‘‘majority’’ of 
the independent members, or by a vote 
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of participants having a majority of 
the units of participation. The agree-
ment would be terminable on 60 days’ 
notice by the committee, by such a ma-
jority of the participants, or by the 
bank, and would terminate automati-
cally if assigned by the bank. 

(g) It was understood also that the 
bank would receive as annual com-
pensation for its services one-half of 
one percent of Account’s average net 
assets. Account would also pay for its 
own independent professional services, 
including legal, auditing, and account-
ing services, as well as the cost of 
maintaining its registration and quali-
fication under the Federal securities 
laws. 

(h) Initially, the assets of Account 
would be divided into units of partici-
pation of an arbitrary value, and each 
customer would be credited with a 
number of units proportionate to his 
investment. Subsequently, the assets 
of Account would be valued at regular 
intervals, and divided by the number of 
units outstanding. New investors would 
receive units at their current value, de-
termined in this way, according to the 
amount invested. Each customer would 
receive a receipt evidencing the num-
ber of units to which he was entitled. 
The receipts themselves would be non-
transferable, but it would be possible 
for a customer to arrange with Ac-
count for the transfer of his units to 
someone else. A customer could termi-
nate his participation at any time and 
withdraw the current value of his 
units. 

(i) Section 32 of the Banking Act of 
1933 provides in relevant part that: 

No officer, director, or employee of any 
corporation or unincorporated association, 
no partner or employee of any partnership, 
and no individual, primarily engaged in the 
issue, flotation, underwriting, public sale, or 
distribution, at wholesale or retail, or 
through syndicate participation, of stocks, 
bonds, or other similar securities, shall serve 
[at] the same time as an officer, director, or 
employee of any member bank * * *. 

(j) The Board concluded, based on its 
understanding of the proposal and on 
the general principles that have been 
developed in respect to the application 
of section 32, that the bank and Ac-
count would constitute a single entity 
for the purposes of section 32, at least 

so long as the operation of Account 
conformed to the representations made 
by the bank and outlined herein. Ac-
cordingly, the Board said that section 
32 would not forbid officers of the bank 
to serve on Account’s committee, since 
Account would be regarded as nothing 
more than an arm or department of the 
bank. 

(k) In conclusion, the Board called 
attention to section 21 of the Banking 
Act of 1933 which, briefly, forbids a se-
curities firm or organization to engage 
in the business of receiving deposits, 
subject to certain exceptions. However, 
since section 21 is a criminal statute, 
the Board has followed the policy of 
not expressing views as to its meaning. 
(1934 Federal Reserve Bulletin 41, 543.) 
The Board, therefore, expressed no po-
sition with respect to whether the sec-
tion might be held applicable to the es-
tablishment and operation of the pro-
posed ‘‘Commingled Investment Ac-
count.’’ 

(12 U.S.C. 248(i)) 

[30 FR 12836, Oct. 8, 1965. Redesignated at 61 
FR 57289, Nov. 6, 1996] 

§ 250.411 Interlocking relationships be-
tween member bank and variable 
annuity insurance company. 

(a) The Board has recently been 
asked to consider whether section 32 of 
the Banking Act of 1933 (12 U.S.C. 78) 
and this part prohibit interlocking 
service between member banks and (1) 
the board of managers of an accumula-
tion fund, registered under the Invest-
ment Company Act of 1940 (15 U.S.C. 
80), that sells variable annuities and (2) 
the board of directors of the insurance 
company, of which the accumulation 
fund is a ‘‘separate account,’’ but as to 
which the insurance company is the 
sponsor, investment advisor, under-
writer, and distributor. Briefly, a vari-
able annuity is one providing for annu-
ity payment varying in accordance 
with the changing values of a portfolio 
of securities. 

(b) Section 32 provides in relevant 
part that: 

No officer, director, or employee of any 
corporation or unincorporated association, 
no partner or employee of any partnership, 
and no individual, primarily engaged in the 
issue, flotation, underwriting, public sale, or 
distribution, at wholesale or retail, or 
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through syndicate participation, of stocks, 
bonds, or other similar securities, shall serve 
[at] the same time as an officer, director, or 
employee of any member bank * * *. 

(c) For many years, the Board’s posi-
tion has been that an open-end invest-
ment company (or mutual fund) is 
‘‘primarily engaged in the issue * * * 
public sale, or distribution * * * of se-
curities’’ since the issuance and sale of 
its stock is essential to the mainte-
nance of the company’s size and to the 
continuance of its operations without 
substantial contraction, and that sec-
tion 32 of the Banking Act of 1933 pro-
hibits an officer, director, or employee 
of any such company from serving at 
the same time as an officer, director, 
or employee of any member bank. (1951 
Federal Reserve Bulletin 645; § 218.101.) 

(d) For reasons similar to those stat-
ed by the U.S. Supreme Court in Secu-
rities and Exchange Commission v. 
Variable Annuity Life Insurance Com-
pany of America, 359 U.S. 65 (1959), the 
Board concluded that there is no mean-
ingful basis for distinguishing a vari-
able annuity interest from a mutual 
fund share for section 32 purposes and 
that, therefore, variable annuity inter-
ests should also be regarded as ‘‘other 
similar securities’’ within the prohibi-
tion of the statute and regulation. 

(e) The Board concluded also that, 
since the accumulation fund, like a 
mutual fund, must continually issue 
and sell its investment units in order 
to avoid the inevitable contraction of 
its activities as it makes annuity pay-
ments or redeems variable annuity 
units, the accumulation fund is ‘‘pri-
marily engaged’’ for section 32 pur-
poses. The Board further concluded 
that the insurance company was like-
wise ‘‘primarily engaged’’ for the pur-
poses of the statute since it had no sig-
nificant revenue producing operations 
other than as underwriter and dis-
tributor of the accumulation fund’s 
units and investment advisor to the 
fund. 

(f) Although it was clear, therefore, 
that section 32 prohibits any officers, 
directors, and employees of member 
banks from serving in any such capac-
ity with the insurance company or ac-
cumulation fund, the Board also con-
sidered whether members of the board 
of managers of the accumulation fund 

are ‘‘officers, directors, or employees’’ 
within such prohibition. The functions 
of the board of managers, who are 
elected by the variable annuity con-
tract owners, are, with the approval of 
the variable annuity contract owners, 
to select annually an independent pub-
lic accountant, execute annually an 
agreement providing for investment 
advisory services, and recommend any 
changes in the fundamental investment 
policy of the accumulation fund. In ad-
dition, the Board of managers has sole 
authority to execute an agreement pro-
viding for sales and administrative 
services and to authorize all invest-
ments of the assets of the accumula-
tion fund in accordance with its funda-
mental investment policy. In the opin-
ion of the Board of Governors, the 
board of managers of the accumulation 
fund performs functions essentially the 
same as those performed by classes of 
persons as to whom the prohibition of 
section 32 was specifically directed 
and, accordingly, are within the prohi-
bitions of the statute. 

(12 U.S.C. 248(i)) 

[33 FR 12886, Sept. 12, 1968. Redesignated at 
61 FR 57289, Nov. 6, 1996] 

§ 250.412 Interlocking relationships be-
tween member bank and insurance 
company-mutual fund complex. 

(a) The Board has been asked wheth-
er section 32 of the Banking Act of 1933 
and this part prohibited interlocking 
service between member banks and (1) 
the advisory board of a newly orga-
nized open-end investment company 
(mutual fund), (2) the fund’s incor-
porated investment manager-advisor, 
(3) the insurance company sponsoring 
and apparently controlling the fund. 

(b) X Fund, Inc. (‘‘Fund’’), the mu-
tual fund, was closely related to X Life 
Insurance Company (‘‘Insurance Com-
pany’’), as well as to the incorporated 
manager and investment advisor to 
Fund (‘‘Advisors’’), and the corporation 
serving as underwriter for Fund (‘‘Un-
derwriters’’). The same persons served 
as principal officers and directors of In-
surance Company, Fund, Advisors, and 
Underwriters. In addition, several di-
rectors of member banks served as di-
rectors of Insurance Company and of 
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Advisors and as members of the Advi-
sory Board of Fund, and additional di-
rectors of member banks had been 
named only as members of the Advi-
sory Board. All outstanding shares of 
Advisors and of Underwriters were ap-
parently owned by Insurance Company. 

(c) Section 32 provides in relevant 
part that: 

No officer, director, or employee of any 
corporation * * * primarily engaged in the 
issue, flotation, underwriting, public sale, or 
distribution at wholesale or retail, or 
through syndicate participation, of stocks, 
bonds, or other similar securities, shall serve 
[at] the same time as an officer, director, or 
employee of any member bank * * *. 

(d) The Board of Governors re-
affirmed its earlier position that an 
open-end investment company is ‘‘pri-
marily engaged’’ in activities described 
in section 32 ‘‘even though the shares 
are sold to the public through inde-
pendent organizations with the result 
that the investment company does not 
derive any direct profit from the 
sales.’’ (1951 Federal Reserve Bulletin 
654, § 218.101.) Accordingly, the Board 
concluded that Fund must be regarded 
as so engaged, even though its shares 
were underwritten and distributed by 
Underwriters. 

(e) As directors of the member banks 
involved in the inquiry were not offi-
cers, directors, or employees of either 
Fund or Underwriters, the relevant 
questions were whether—(1) Advisors, 
and (2) Insurance Company, should be 
regarded as being functionally and 
structurally so closely allied with 
Fund that they should be treated as 
one with it in determining the applica-
bility of section 32. An additional ques-
tion was whether members of the Advi-
sory Board are ‘‘officers, directors, or 
employees’’ of Fund within the prohibi-
tion of the statute. 

(f) Interlocking service with Advisory 
Board: The function of the Advisory 
Board was merely to make suggestions 
and to counsel with Fund’s Board of 
Directors in regard to investment pol-
icy. The Advisory Board had no author-
ity to make binding recommendations 
in any area, and it did not serve in any 
sense as a check on the authority of 
the Board of Directors. Indeed, the 
Fund’s bylaws provided that the Advi-
sory Board ‘‘shall have no power or au-

thority to make any contract or incur 
any liability whatever or to take any 
action binding upon the Corporation, 
the Officers, the Board of Directors or 
the Stockholders.’’ Members of the Ad-
visory Board were appointed by the 
Board of Directors of Fund, which 
could remove any member of the Advi-
sory Board at any time. None of the 
principal officers of Fund or of Under-
writers were members of the Advisory 
Board; and the compensation of its 
members was expected to be nominal. 

(g) The Board of Governors concluded 
that members of the Advisory Board 
need not be regarded as ‘‘officers, di-
rectors, or employees’’ of Fund or of 
Underwriters for purposes of section 32, 
and that the statute, therefore, did not 
prohibit officers, directors, or employ-
ees of member banks from serving as 
members of the Advisory Board. 

(h) Interlocking service with Advi-
sors: The principal officers and several 
of the directors of Advisors were iden-
tical with both those of Fund and of 
Underwriters. Entire management and 
investment responsibility for Fund had 
been placed, by contract, with Advi-
sors, subject only to a review authority 
in the Board of Directors of Fund. Ad-
visors also supplied office space for the 
conduct of Fund’s affairs, and com-
pensated members of the Advisory 
Board who are also officers or directors 
of Advisors. Moreover, it appeared that 
Advisors was created for the sole pur-
pose of servicing Fund, and its activi-
ties were to be limited to that func-
tion. 

(i) In the view of the Board of Gov-
ernors, the structural and functional 
identity of Fund and Advisors was such 
that they were to be regarded as a sin-
gle entity for purposes of section 32, 
and, accordingly, officers, directors, 
and employees of member banks were 
prohibited by section 32 from serving in 
any such capacity with such entity. 

(j) Interlocking service with Insur-
ance Company: It was clear that Insur-
ance Company was not as yet ‘‘pri-
marily engaged’’ in business of a kind 
described in section 32 with respect to 
the shares of the newly created Fund 
sponsored by Insurance Company, since 
the issue and sale of such shares had 
not yet commenced. Nor did it appear 
that Insurance Company would be so 
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engaged in the preliminary stages of 
Fund’s existence, when the dispropor-
tion between the insurance business of 
Insurance Company and the sale of 
Fund shares would be very great. How-
ever, it was also clear that if Fund was 
successfully launched, its activities 
would rather quickly reach a stage 
where a serious question would arise as 
to the applicability of the section 32 
prohibition. 

(k) An estimate supplied to the Board 
indicated that 100,000 shares of Fund 
might be sold annually to produce, 
based on then current values, annual 
gross sales receipts of over $1 million. 
Insurance Company’s total gross in-
come for its last fiscal year was almost 
$10 million. On this basis, about one- 
tenth of the annual gross income of the 
Insurance Company-Fund complex 
(more than one-tenth, if income from 
investments of Insurance Company was 
eliminated) would be derived from 
sales of Fund shares. Although total 
sales of shares of Fund during the first 
year might not approximate expecta-
tions, it was assumed that if the esti-
mate or projection was correct, the an-
nual rate of sale might well rise to that 
level before the end of the first year of 
operation. 

(l) It appeared that net income of In-
surance Company from Fund’s oper-
ations would be minimal for the fore-
seeable future. However, it was under-
stood that Insurance Company’s chief 
reason for launching Fund was to pro-
vide salesmen for Insurance Company 
(who were to be the only sellers of 
shares of Fund, and most of whom, In-
surance Company hoped, would qualify 
to sell those shares), with a ‘‘package’’ 
of mutual fund shares and life insur-
ance policies that would provide in-
creased competitive strength in a high-
ly competitive field. 

(m) The Board concluded that Insur-
ance Company would be ‘‘primarily en-
gaged’’ in issuing or distributing shares 
of Fund within the meaning of section 
32 by not later than the time of realiza-
tion of the aforementioned estimated 
annual rate of sale, and possibly before. 
As indicated in Board of Governors v. 
Agnew, 329 U.S. 441 at 446, the prohibi-
tion of the statute applies if the sec-
tion 32 business involved is a ‘‘sub-
stantial’’ activity of the company. 

(n) This, the Board observed, was not 
to suggest that officers, directors, or 
employees of Insurance Company who 
are also directors of member banks 
would be likely, as individuals, to use 
their positions with the banks to fur-
ther sales of Fund’s shares. However, 
as the Supreme Court pointed out in 
the Agnew case, section 32 is a ‘‘pre-
ventive or prophylactic measure.’’ The 
fact that the individuals involved 
‘‘have been scrupulous in their rela-
tionships’’ to the banks in question ‘‘is 
immaterial.’’ 

(12 U.S.C. 248(i)) 

[33 FR 13001, Sept. 14, 1968. Redesignated at 
61 FR 57289, Nov. 6, 1996] 

§ 250.413 ‘‘Bank-eligible’’ securities ac-
tivities. 

Section 32 of the Glass-Steagall Act 
(12 U.S.C. 78) prohibits any officer, di-
rector, or employee of any corporation 
or unincorporated association, any 
partner or employee of any partner-
ship, and any individual, primarily en-
gaged in the issue, flotation, under-
writing, public sale, or distribution, at 
wholesale or retail, or through syn-
dicate participation, of stocks, bonds, 
or other similar securities, from serv-
ing at the same time as an officer, di-
rector, or employee of any member 
bank of the Federal Reserve System. 
The Board is of the opinion that to the 
extent that a company, other entity or 
person is engaged in securities activi-
ties that are expressly authorized for a 
state member bank under section 16 of 
the Glass-Steagall Act (12 U.S.C. 24(7), 
335), the company, other entity or indi-
vidual is not engaged in the types of 
activities described in section 32. In ad-
dition, a securities broker who is en-
gaged solely in executing orders for the 
purchase and sale of securities on be-
half of others in the open market is not 
engaged in the business referred to in 
section 32. 

[Reg. R, 61 FR 57289, Nov. 6, 1996] 

PART 261—RULES REGARDING 
AVAILABILITY OF INFORMATION 

Subpart A—General Provisions 

Sec. 
261.1 Authority, purpose, and scope. 
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