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loan holding company or any sub-
sidiary thereof in adhering to any di-
rective or capital adequacy plan re-
quired by the Board pursuant to this 
subpart, or by any other appropriate 
banking supervisory agency pursuant 
to ILSA. The Board shall consider 
whether approval or a notice of intent 
not to disapprove would divert earn-
ings, diminish capital, or otherwise im-
pede the bank, bank holding company, 
or savings and loan holding company in 
achieving its required minimum cap-
ital level or complying with its capital 
adequacy plan. 

[56 FR 38052, Aug. 9, 1991, as amended at 76 
FR 56604, Sept. 13, 2011] 

§ 263.85 Establishment of increased 
capital level for specific institu-
tions. 

(a) Establishment of capital levels for 
specific institutions. The Board may es-
tablish a capital level higher than the 
minimum specified in the Board’s Cap-
ital Adequacy Guidelines for a specific 
bank or bank holding company pursu-
ant to: 

(1) A written agreement or memo-
randum of understanding between the 
Board or the appropriate Federal Re-
serve Bank and the bank or bank hold-
ing company; 

(2) A temporary or final cease-and- 
desist order issued pursuant to section 
8(b) or (c) of the FDIA (12 U.S.C. 1818(b) 
or (c)); 

(3) A condition for approval of an ap-
plication or issuance of a notice of in-
tent not to disapprove a proposal; 

(4) Or other similar means; or 
(5) The procedures set forth in para-

graph (b) of this section. 
(b) Procedure to establish higher capital 

requirement —(1) Notice. When the Board 
determines that capital levels above 
those in the Board’s Capital Adequacy 
Guidelines may be necessary and ap-
propriate for a particular bank or bank 
holding company under the cir-
cumstances, or when the Board deter-
mines that the current capital level of 
a savings and loan holding company is 
not adequate, the Board shall give the 
bank or bank holding company notice 
of the proposed higher capital require-
ment and shall permit the bank, bank 
holding company, or savings and loan 
holding company an opportunity to 

comment upon the proposed capital 
level, whether it should be required 
and, if so, under what time schedule. 
The notice shall contain the Board’s 
reasons for proposing a higher level of 
capital. 

(2) Response. The bank, bank holding 
company, or savings and loan holding 
company shall be allowed at least 14 
days to respond, unless the Board de-
termines that a shorter period is nec-
essary because of the financial condi-
tion of the bank, bank holding com-
pany, or savings and loan holding com-
pany. Failure by the bank, bank hold-
ing company, or savings and loan hold-
ing company to file a written response 
to the notice within the time set by 
the Board shall constitute a waiver of 
the opportunity to respond and shall 
constitute consent to issuance of a di-
rective containing the required min-
imum capital level. 

(3) Board decision. After considering 
the response of the institution, the 
Board may issue a written directive to 
the bank, bank holding company, or 
savings and loan holding company set-
ting an appropriate capital level and 
the date on which this capital level 
will become effective. The Board may 
require the bank, bank holding com-
pany, or savings and loan holding com-
pany to submit and adhere to a plan for 
achieving such higher capital level as 
the Board may set. 

(4) Enforcement of higher capital level. 
The Board may enforce the capital 
level established pursuant to the proce-
dures described in this section and any 
plan submitted to achieve that capital 
level through the procedures set forth 
in § 263.84 of this subpart. 

[56 FR 38052, Aug. 9, 1991, as amended at 76 
FR 56604, Sept. 13, 2011] 

Subpart F—Practice Before the 
Board 

§ 263.90 Scope. 
This subpart prescribes rules relating 

to general practice before the Board on 
one’s own behalf or in a representa-
tional capacity, including the cir-
cumstances under which disciplinary 
sanctions—censure, suspension, or de-
barment—may be imposed upon per-
sons appearing in a representational 
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capacity, including attorneys and ac-
countants, but not including employees 
of the Board. These disciplinary sanc-
tions, which continue in effect beyond 
the duration of a specific proceeding, 
supplement the provisions of § 263.6(b) 
of subpart A, which address control of 
a specific proceeding. 

§ 263.91 Censure, suspension or debar-
ment. 

The Board may censure an individual 
or suspend or debar such individual 
from practice before the Board if he or 
she engages, or has engaged, in conduct 
warranting sanctions as set forth in 
§ 263.94; refuses to comply with the 
rules and regulations in this part; or 
with intent to defraud in any manner, 
willfully and knowingly deceives, mis-
leads, or threatens any client or pro-
spective client. The suspension or de-
barment of an individual shall be initi-
ated only upon a finding by the Board 
that the conduct that forms the basis 
for the disciplinary action is egregious. 

§ 263.92 Definitions. 
(a) As used in this subpart, the fol-

lowing terms shall have the meaning 
given in this section unless the context 
otherwise requires. 

(b)(1) Practice before the Board in-
cludes any matters connected with 
presentations to the Board or to any of 
its officers or employees relating to a 
client’s rights, privileges or liabilities 
under laws or regulations administered 
by the Board. Such matters include, 
but are not limited to, the preparation 
of any statement, opinion or other 
paper or document by an attorney, ac-
countant, or other licensed profes-
sional which is filed with, or submitted 
to, the Board, on behalf of another per-
son in, or in connection with, any ap-
plication, notification, report or docu-
ment; the representation of a person at 
conferences, hearings and meetings; 
and the transaction of other business 
before the Board on behalf of another 
person. 

(2) Practice before the Board does not 
include work prepared for an institu-
tion solely at its request for use in the 
ordinary course of its business. 

(c) Attorney means any individual 
who is a member in good standing of 
the bar of the highest court of any 

state, possession, territory, common-
wealth, or the District of Columbia. 

(d) Accountant means any individual 
who is duly qualified to practice as a 
certified public accountant or a public 
accountant in any state, possession, 
territory, commonwealth, or the Dis-
trict of Columbia. 

§ 263.93 Eligibility to practice. 
(a) Attorneys. Any attorney who is 

qualified to practice as an attorney and 
is not currently under suspension or 
debarment pursuant to this subpart 
may practice before the Board. 

(b) Accountants. Any accountant who 
is qualified to practice as a certified 
public accountant or public accountant 
and is not currently under suspension 
or debarment by the Board may prac-
tice before the Board. 

§ 263.94 Conduct warranting sanc-
tions. 

Conduct for which an individual may 
be censured, debarred or suspended 
from practice before the Board in-
cludes, but is not limited to: 

(a) Willfully or recklessly violating 
or willfully or recklessly aiding and 
abetting the violation of any provision 
of the Federal banking or applicable 
securities laws or the rules and regula-
tions thereunder or conviction of any 
offense involving dishonesty or breach 
of trust; 

(b) Knowingly or recklessly giving 
false or misleading information, or par-
ticipating in any way in the giving of 
false information to the Board or to 
any Board officer or employee, or to 
any tribunal authorized to pass upon 
matters administered by the Board in 
connection with any matter pending or 
likely to be pending before it. The term 
‘‘information’’ includes facts or other 
statements contained in testimony, fi-
nancial statements, applications, affi-
davits, declarations, or any other docu-
ment or written or oral statement; 

(c) Directly or indirectly attempting 
to influence, or offering or agreeing to 
attempt to influence, the official ac-
tion of any officer or employee of the 
Board by the use of threats, false accu-
sations, duress or coercion, by the offer 
of any special inducement or promise 
of advantage or by the bestowing of 
any gift, favor, or thing of value; 
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(d) Disbarment or suspension from 
practice as an attorney, or debarment 
or suspension from practice as a cer-
tified public accountant or public ac-
countant, by any duly constituted au-
thority of any state, possession, com-
monwealth, or the District of Columbia 
for the conviction of a felony or mis-
demeanor involving personal dishon-
esty or breach of trust in matters re-
lating to the supervisory responsibil-
ities of the Board, where the conviction 
has not been reversed on appeal; 

(e) Knowingly aiding or abetting an-
other individual to practice before the 
Board during that individual’s period 
of suspension, debarment, or ineligi-
bility; 

(f) Contemptuous conduct in connec-
tion with practice before the Board, 
and knowingly making false accusa-
tions and statements, or circulating or 
publishing malicious or libelous mat-
ter; 

(g) Suspension or debarment from 
practice before the OCC, the FDIC, the 
Office of Thrift Supervision, the Secu-
rities and Exchange Commission, the 
NCUA, or any other Federal agency 
based on matters relating to the super-
visory responsibilities of the Board; 

(h) Willful or knowing violation of 
any of the regulations contained in 
this part. 

[56 FR 38052, Aug. 9, 1991, as amended at 68 
FR 48267, Aug. 13, 2003; 76 FR 56605, Sept. 13, 
2011] 

§ 263.95 Initiation of disciplinary pro-
ceeding. 

(a) Receipt of information. An indi-
vidual, including any employee of the 
Board, who has reason to believe that 
an individual practicing before the 
Board in a representative capacity has 
engaged in any conduct that would 
serve as a basis for censure, suspension 
or debarment under § 263.94, may make 
a report thereof and forward it to the 
Board. 

(b) Censure without formal proceeding. 
Upon receipt of information regarding 
an individual’s qualification to prac-
tice before the Board, the Board may, 
after giving the individual notice and 
opportunity to respond, censure such 
individual. 

(c) Institution of formal disciplinary 
proceeding. When the Board has reason 

to believe that any individual who 
practices before the Board in a rep-
resentative capacity has engaged in 
conduct that would serve as a basis for 
censure, suspension or debarment 
under § 263.94 the Board may, after giv-
ing the individual notice and oppor-
tunity to respond, institute a formal 
disciplinary proceeding against such 
individual. The proceeding shall be 
conducted pursuant to § 263.97 and shall 
be initiated by a complaint issued by 
the Board that names the individual as 
a respondent. Except in cases when 
time, the nature of the proceeding, or 
the public interest do not permit, a 
proceeding under this section shall not 
be instituted until the respondent has 
been informed, in writing, of the facts 
or conduct which warrant institution 
of a proceeding and the respondent has 
been accorded the opportunity to com-
ply with all lawful requirements or 
take whatever action may be necessary 
to remedy the conduct that is the basis 
for the initiation of the proceeding. 

§ 263.96 Conferences. 
(a) General. The Board’s staff may 

confer with a proposed respondent con-
cerning allegations of misconduct or 
other grounds for censure, debarment 
or suspension, regardless of whether a 
proceeding for debarment or suspension 
has been instituted. If a conference re-
sults in a stipulation in connection 
with a proceeding in which the indi-
vidual is the respondent, the stipula-
tion may be entered in the record at 
the request of either party to the pro-
ceeding. 

(b) Resignation or voluntary suspen-
sion. In order to avoid the institution 
of, or a decision in, a debarment or sus-
pension proceeding, a person who prac-
tices before the Board may consent to 
suspension from practice. At the dis-
cretion of the Board, the individual 
may be suspended or debarred in ac-
cordance with the consent offered. 

§ 263.97 Proceedings under this sub-
part. 

Except as otherwise provided in this 
subpart, any hearing held under this 
subpart shall be held before an admin-
istrative law judge of the OFIA pursu-
ant to procedures set forth in subparts 
A and B of this part. The Board shall 
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appoint a person to represent the 
Board in the hearing. Any person hav-
ing prior involvement in the matter 
which is the basis for the suspension or 
debarment proceeding shall be dis-
qualified from representing the Board 
in the hearing. The hearing shall be 
closed to the public unless the Board, 
sua sponte or on the request of a party, 
otherwise directs. The administrative 
law judge shall refer a recommended 
decision to the Board, which shall issue 
the final decision and order. In its final 
decision and order, the Board may cen-
sure, debar or suspend an individual, or 
take such other disciplinary action as 
the Board deems appropriate. 

§ 263.98 Effect of suspension, debar-
ment or censure. 

(a) Debarment. If the final order 
against the respondent is for debar-
ment, the individual will not thereafter 
be permitted to practice before the 
Board unless otherwise permitted to do 
so by the Board pursuant to § 263.99 of 
this subpart. 

(b) Suspension. If the final order 
against the respondent is for suspen-
sion, the individual will not thereafter 
be permitted to practice before the 
Board during the period of suspension. 

(c) Censure. If the final order against 
the respondent is for censure, the indi-
vidual may be permitted to practice 
before the Board, but such individual’s 
future representations may be subject 
to conditions designed to promote high 
standards of conduct. If a written let-
ter of censure is issued, a copy will be 
maintained in the Board’s files. 

(d) Notice of debarment or suspension. 
Upon the issuance of a final order for 
suspension or debarment, the Board 
shall give notice of the order to appro-
priate officers and employees of the 
Board, to interested departments and 
agencies of the Federal Government, 
and to the appropriate authorities of 
the State in which any debarred or sus-
pended individual is or was licensed to 
practice. 

§ 263.99 Petition for reinstatement. 
The Board may entertain a petition 

for reinstatement from any person 
debarred from practice before the 
Board. The Board shall grant reinstate-
ment only if the Board finds that the 

petitioner is likely to act in accord-
ance with the regulations in this part, 
and that granting reinstatement would 
not be contrary to the public interest. 
Any request for reinstatement shall be 
limited to written submissions unless 
the Board, in its discretion, affords the 
petitioner an informal hearing. 

Subpart G—Rules Regarding 
Claims Under the Equal Ac-
cess to Justice Act 

§ 263.100 Authority and scope. 
This subpart implements the provi-

sions of the Equal Access to Justice 
Act (5 U.S.C. 504) as they apply to for-
mal adversary adjudications before the 
Board. The types of proceedings cov-
ered by this subpart are listed in 
§§ 263.1 and 263.50. 

§ 263.101 Standards for awards. 
A respondent in a covered proceeding 

that prevails on the merits of that pro-
ceeding against the Board, and that is 
eligible under this subpart as defined in 
§ 263.103, may receive an award for fees 
and expenses incurred in the pro-
ceeding unless the position of the 
Board during the proceeding was sub-
stantially justified or special cir-
cumstances make an award unjust. The 
position of the Board includes, in addi-
tion to the position taken by the Board 
in the adversary proceeding, the action 
or failure to act by the Board upon 
which the adversary proceeding was 
based. An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceedings. 

§ 263.102 Prevailing party. 
Only an eligible applicant that pre-

vailed on the merits of an adversary 
proceeding may qualify for an award 
under this subpart. 

§ 263.103 Eligibility of applicants. 
(a) General rule. To be eligible for an 

award under this subpart, an applicant 
must have been named as a party to 
the adjudicatory proceeding and show 
that it meets all other conditions of 
eligibility set forth in paragraphs (b) 
and (c) of this section. 

(b) Types of eligible applicant. An ap-
plicant is eligible for an award only if 
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