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to Classified Information pursuant to 
the applicable executive orders and any 
subsequent amendments or superseding 
orders that the President of the United 
States may issue from time to time. 

[71 FR 44558, Aug. 7, 2006, as amended at 73 
FR 17887, Apr. 2, 2008] 

Subpart D—Related Processes 
§ 268.301 Negotiated grievance proce-

dure. 
When an employee of the Board, 

which is not an agency subject to 5 
U.S.C. 7121(d), is covered by a nego-
tiated grievance procedure, allegations 
of discrimination shall be processed as 
complaints under this part, except that 
the time limits for processing the com-
plaint contained in § 268.105 and for ap-
peal to the Commission contained in 
§ 268.402 may be held in abeyance dur-
ing processing of a grievance covering 
the same matter as the complaint if 
the Board notifies the complainant in 
writing that the complaint will be held 
in abeyance pursuant to this section. 

§ 268.302 Mixed case complaints. 
A mixed case complaint is a complaint 

of employment discrimination filed 
with the Board based on race, color, re-
ligion, sex, national origin, age or dis-
ability related to or stemming from an 
action that can be appealed to the 
Merit System Protection Board 
(MSPB). The complaint may contain 
only an allegation of employment dis-
crimination or it may contain addi-
tional allegations that the MSPB has 
jurisdiction to address. A mixed case ap-
peal is an appeal filed with the MSPB 
that alleges that an appealable Board 
action was effected, in whole or in part, 
because of discrimination on the basis 
of race, color, religion, sex, national 
origin, disability or age. Only a Board 
employee who is a preference eligible 
employee as defined by the Veterans 
Preference Act can file a mixed case 
complaint with the Board or a mixed 
case appeal with the MSPB. A mixed 
case complaint or mixed case appeal 
may only be filed for action(s) over 
which the MSPB has jurisdiction. The 
Board will apply sections 1614.302 to 
1614.310 of 29 CFR to the processing of 
a mixed case complaint or mixed case 
appeal. 

Subpart E—Appeals to the Equal 
Employment Opportunity 
Commission 

§ 268.401 Appeals to the Equal Employ-
ment Opportunity Commission. 

(a) A complainant may appeal the 
Board’s final action or dismissal of a 
complaint. 

(b) The Board may appeal as provided 
in § 268.109(a). 

(c) A class agent or the Board may 
appeal an administrative judge’s deci-
sion accepting or dismissing all or part 
of a class complaint; a class agent may 
appeal a final decision on a class com-
plaint; a class member may appeal a 
final decision on a claim for individual 
relief under a class complaint; and a 
class member, a class agent or the 
Board may appeal a final decision on a 
petition pursuant to § 268.204(g)(4). 

(d) A complainant, agent of the class 
or individual class claimant may ap-
peal to the Commission the Board’s al-
leged noncompliance with a settlement 
agreement or final decision in accord-
ance with § 268.504. 

§ 268.402 Time for appeals to the Equal 
Employment Opportunity Commis-
sion. 

(a) Appeals described in § 268.401(a) 
and (c) must be filed within 30 days of 
receipt of the dismissal, final action or 
decision. Appeals described in 
§ 268.401(b) must be filed within 40 days 
of receipt of the hearing file and deci-
sion. Where a complainant has notified 
the Board’s EEO Programs Director of 
alleged noncompliance with a settle-
ment agreement in accordance with 
§ 268.504, the complainant may file an 
appeal 35 days after service of the alle-
gations of noncompliance, but no later 
than 30 days after receipt of the 
Board’s determination. 

(b) If the complainant is represented 
by an attorney of record, then the 30- 
day time period provided in paragraph 
(a) of this section within which to ap-
peal shall be calculated from the re-
ceipt of the required document by the 
attorney. In all other instances, the 
time within which to appeal shall be 
calculated from the receipt of the re-
quired document by the complainant. 
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§ 268.403 How to appeal. 

(a) The complainant, the Board, 
agent or individual class claimant 
(hereinafter appellant) must file an ap-
peal with the Director, Office of Fed-
eral Operations, Equal Employment 
Opportunity Commission, at PO Box 
19848, Washington, DC 20036, or by per-
sonal delivery or facsimile. The appel-
lant should use EEOC Form 573, Notice 
of Appeal/Petition, and should indicate 
what is being appealed. 

(b) The appellant shall furnish a copy 
of the appeal to the opposing party at 
the same time it is filed with the Com-
mission. In or attached to the appeal to 
the Commission, the appellant must 
certify the date and method by which 
service was made on the opposing 
party. 

(c) If an appellant does not file an ap-
peal within the time limits of this sub-
part, the appeal shall be dismissed by 
the Commission as untimely. 

(d) Any statement or brief on behalf 
of a complainant in support of the ap-
peal must be submitted to the Office of 
Federal Operations within 30 days of 
filing the notice of appeal. Any state-
ment or brief on behalf of the Board in 
support of its appeal must be sub-
mitted to the Office of Federal Oper-
ations within 20 days filing the notice 
of appeal. The Office of Federal Oper-
ations will accept statements or briefs 
in support of an appeal by facsimile 
transmittal, provided they are no more 
than 10 pages long. 

(e) The Board must submit the com-
plaint file to the Office of Federal Op-
erations within 30 days of initial notifi-
cation that the complainant has filed 
an appeal or within 30 days of submis-
sion of an appeal by the Board. 

(f) Any statement or brief in opposi-
tion to an appeal must be submitted to 
the Commission and served on the op-
posing party within 30 days of receipt 
of the statement or brief supporting 
the appeal, or, if no statement or brief 
supporting the appeal is filed, within 60 
days of receipt of the appeal. The Of-
fice of Federal Operations will accept 
statements or briefs in opposition to an 
appeal by facsimile provided they are 
no more than 10 pages long. 

§ 268.404 Appellate Procedure. 

(a) On behalf of the Commission, the 
Office of Federal Operations shall re-
view the complaint file and all written 
statements and briefs from either 
party. The Commission may supple-
ment the record by an exchange of let-
ters or memoranda, investigation, re-
mand to the Board or other procedures. 

(b) If the Office of Federal Operations 
requests information from one or both 
of the parties to supplement the 
record, each party providing informa-
tion shall send a copy of the informa-
tion to the other party. 

(c) When either party to an appeal 
fails without good cause shown to com-
ply with the requirements of this sec-
tion or to respond fully and in timely 
fashion to requests for information, the 
Office of Federal Operations shall, in 
appropriate circumstances: 

(1) Draw an adverse inference that 
the requested information would have 
reflected unfavorably on the party re-
fusing to provide the requested infor-
mation; 

(2) Consider the matters to which the 
requested information or testimony 
pertains to be established in favor of 
the opposing party; 

(3) Issue a decision fully or partially 
in favor of the opposing party; or 

(4) Take such other actions as appro-
priate. 

§ 268.405 Decisions on appeals. 

(a) The Office of Federal Operations, 
on behalf of the Commission, shall 
issue a written decision setting forth 
its reasons for the decision. The Com-
mission shall dismiss appeals in ac-
cordance with §§ 268.106, 268.403(c) and 
268.408. The decision on an appeal from 
the Board’s final action shall be based 
on a de novo review, except that the re-
view of the factual findings in a deci-
sion by an administrative judge issued 
pursuant to § 268.108(i) shall be based on 
a substantial evidence standard of re-
view. If the decision contains a finding 
of discrimination, appropriate rem-
edy(ies) shall be included and, where 
appropriate, the entitlement to inter-
est, attorney’s fees or costs shall be in-
dicated. The decision shall reflect the 
date of its issuance, inform the com-
plainant of his or her civil action 
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rights, and be transmitted to the com-
plainant and the Board by first class 
mail. 

(b) A decision issued under paragraph 
(a) of this section is final, subject to 
paragraph (c) of this section, within 
the meaning of § 268.406 unless the Com-
mission reconsiders the case. A party 
may request reconsideration within 30 
days of receipt of a decision of the 
Commission, which the Commission in 
its discretion may grant, if the party 
demonstrates that: 

(1) The appellate decision involved a 
clearly erroneous interpretation of ma-
terial fact or law; or 

(2) The decision will have a substan-
tial impact on the policies, practices or 
operations of the Board. 

(c) The Board, within 30 days of re-
ceiving the decision of the Commis-
sion, shall issue a final decision based 
upon that decision. 

§ 268.406 Civil action: Title VII, Age 
Discrimination in Employment Act 
and Rehabilitation Act. 

A complainant who has filed an indi-
vidual complaint, an agent who has 
filed a class complaint or a claimant 
who has filed a claim for individual re-
lief pursuant to a class complaint is 
authorized under title VII, the ADEA 
and the Rehabilitation Act to file a 
civil action in an appropriate United 
States District Court: 

(a) Within 90 days of receipt of the 
final action on an individual or class 
complaint if no appeal has been filed; 

(b) After 180 days from the date of fil-
ing an individual or class complaint if 
an appeal has not been filed and final 
action has not been taken; 

(c) Within 90 days of receipt of the 
Commission’s final decision on an ap-
peal; or 

(d) After 180 days from the date of fil-
ing an appeal with the Commission if 
there has been no final decision by the 
Commission. 

§ 268.407 Civil action: Equal Pay Act. 
A complainant is authorized under 

section 16(b) of the Fair Labor Stand-
ards Act (29 U.S.C. 216(b)) to file a civil 
action in a court of competent jurisdic-
tion within two years or, if the viola-
tion is willful, three years of the date 
of the alleged violation of the Equal 

Pay Act regardless of whether he or 
she pursued any administrative com-
plaint processing. Recovery of back 
wages is limited to two years prior to 
the date of filing suit, or to three years 
if the violation is deemed willful; liq-
uidated damages in an equal amount 
may also be awarded. The filing of a 
complaint or appeal under this part 
shall not toll the time for filing a civil 
action. 

§ 268.408 Effect of filing a civil action. 
Filing a civil action under §§ 268.406 

or 268.407 shall terminate Commission 
processing of the appeal. If private suit 
is filed subsequent to the filing of an 
appeal, the parties are requested to no-
tify the Commission in writing. 

Subpart F—Remedies and 
Enforcement 

§ 268.501 Remedies and relief. 
(a) When the Board, or the Commis-

sion, in an individual case of discrimi-
nation, finds that an applicant or an 
employee has been discriminated 
against, the Board shall provide full re-
lief which shall include the following 
elements in appropriate circumstances: 

(1) Notification to all employees of 
the Board in the affected facility of 
their right to be free of unlawful dis-
crimination and assurance that the 
particular types of discrimination 
found will not recur; 

(2) Commitment that corrective, cu-
rative or preventive action will be 
taken, or measures adopted, to ensure 
that violations of the law similar to 
those found unlawful will not recur; 

(3) An unconditional offer to each 
identified victim of discrimination of 
placement in the position the person 
would have occupied but for the dis-
crimination suffered by that person, or 
a substantially equivalent position; 

(4) Payment to each identified victim 
of discrimination on a make whole 
basis for any loss of earnings the per-
son may have suffered as a result of the 
discrimination; and 

(5) Commitment that the Board shall 
cease from engaging in the specific un-
lawful employment practice found in 
the case. 

(b) Relief for an applicant. (1)(i) When 
the Board, or the Commission, finds 
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