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TABLE A2—COUNTERPARTY-LEVEL DATA—Continued 

Field Example Data Application 

Current market value of all collateral and the type 
of collateral, if any, that the counterparty has 
posted against all positions.

$50,000; U.S. treasuries Information needed to determine the extent to 
which the counterparty has provided collateral. 

Institution’s collateral excess or deficiency with re-
spect to all of the institution’s positions, as de-
termined under each applicable agreement in-
cluding thresholds and haircuts where applica-
ble 30.

($25,000) ....................... Information needed to determine the extent to 
which the institution has satisfied collateral re-
quirements under each applicable agreement. 

Counterparty’s collateral excess or deficiency with 
respect to all of the institution’s positions with 
each counterparty, as determined under each 
applicable agreement including thresholds and 
haircuts where applicable.

$50,000 ......................... Information needed to determine the extent to 
which the counterparty has satisfied collateral 
requirements under each applicable agree-
ment. 

The institution’s collateral excess or deficiency 
with respect to all the positions, based on the 
aggregate market value of the positions (after 
netting to the extent permitted under each appli-
cable agreement) and the aggregate market 
value of all collateral posted by the institution 
against the positions, in whole or in part.

($50,000) ....................... Information needed to determine the extent to 
which the institution’s obligations regarding the 
positions may be unsecured. 

29 If one or more positions cannot be netted against others, they should be maintained as separate entries. 
30 If all positions are not secured by the same collateral, then separate entries should be maintained for each position or set of 

positions secured by the same collateral. 

B. Other Files (in Written or Electronic Form) 
To Be Maintained for QFCs 

Within 60 days after the written notifica-
tion by the FDIC, the institution must, 
produce the following files at the close of 
processing of the institution’s business day, 
for a period provided in that written notifi-
cation. 

1. Each institution must maintain the fol-
lowing files in written or electronic form: 

• A list of counterparty identifiers, with 
the associated counterparties and contact in-
formation; 

• A list of the affiliates of the counterpar-
ties that are also counterparties to QFC 
transactions with the institution or its af-
filiates, and the specific master netting 
agreements, if any, under which they are 
counterparties; 

• A list of affiliates of the institution that 
are counterparties to QFC transactions 
where such transactions are subject to a 
master agreement that also governs QFC 
transactions entered into by the institution. 
Such list must specify (i) which affiliates are 
direct or indirect subsidiaries of the institu-
tion and (ii) the specific master agreements 
under which those affiliates are counterpar-
ties to QFC transactions; and 

• A list of portfolio identifiers (see Table 
A1), with the associated booking locations. 

2. For each QFC, the institution must 
maintain in a readily-accessible format all of 
the following documents: 

• Agreements (including master agree-
ments and annexes, supplements or other 
modifications with respect to the agree-
ments) between the institution and its 
counterparties that govern the QFC trans-
actions; 

• Documents related to and affirming the 
position; 

• Active or ‘‘open’’ confirmations, if the 
position has been confirmed; 

• Credit support documents; and 
• Assignment documents, if applicable, in-

cluding documents that confirm that all re-
quired consents, approvals, or other condi-
tions precedent for such assignment(s) have 
been obtained or satisfied. 

3. The institution must maintain: 
• A legal-entity organizational chart, 

showing the institution, its corporate parent 
and all other affiliates, if any; and 

• An organizational chart, including names 
and position titles, of all personnel signifi-
cantly involved in QFC-related activities at 
the institution, its parent and its affiliates. 

• Contact information for the primary con-
tact person for purposes of compliance with 
this part by the institution. 

4. The institution must maintain a list of 
vendors supporting the QFC-related activi-
ties and their contact information. 

PART 380—ORDERLY LIQUIDATION 
AUTHORITY 

Subpart A—General and Miscellaneous 
Provisions 

Sec. 
380.1 Definitions. 
380.2 [Reserved] 
380.3 Treatment of personal service agree-

ments. 
380.4 [Reserved] 
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380.5 Treatment of covered financial compa-
nies that are subsidiaries of insurance 
companies. 

380.6 Limitation on liens on assets of cov-
ered financial companies that are insur-
ance companies or covered subsidiaries 
of insurance companies. 

380.7 Recoupment of compensation from 
senior executives and directors. 

380.8 [Reserved] 
380.9 Treatment of fraudulent and pref-

erential transfers. 
380.10–380.19 [Reserved] 

Subpart B—Priorities 

380.20 [Reserved] 
380.21 Priorities. 
380.22 Administrative expenses of the re-

ceiver. 
380.23 Amounts owed to the United States. 
380.24 Priority of claims arising out of loss 

of setoff rights. 
380.25 Post-insolvency interest. 
380.26 Effect of transfer of assets and obliga-

tions to a bridge financial company. 
380.27 Treatment of similarly situated 

claimants. 
380.28–380.29 [Reserved] 

Subpart C—Receivership Administrative 
Claims Process 

380.30 Receivership administrative claims 
process. 

380.31 Scope. 
380.32 Claims bar date. 
380.33 Notice requirements. 
380.34 Procedures for filing claim. 
380.35 Determination of claims. 
380.36 Decision period. 
380.37 Notification of determination. 
380.38 Procedures for seeking judicial deter-

mination of disallowed claim. 
380.39 Contingent claims. 
380.40–380.49 [Reserved] 
380.50 Determination of secured claims. 
380.51 Consent to certain actions. 
380.52 Adequate protection. 
380.53 Repudiation of secured contract. 

AUTHORITY: 12 U.S.C. 5389; 12 U.S.C. 
5390(s)(3); 12 U.S.C. 5390(b)(1)(C); 12 U.S.C. 
5390(a)(7)(D). 

SOURCE: 76 FR 4215, January 25, 2011, unless 
otherwise noted. 

Subpart A—General and 
Miscellaneous Provisions 

§ 380.1 Definitions. 
For purposes of this part, the fol-

lowing terms are defined as follows: 
Allowed claim. The term ‘‘allowed 

claim’’ means a claim against the cov-
ered financial company or receiver 

that is allowed by the Corporation as 
receiver or upon which a final non-ap-
pealable judgment has been entered in 
favor of a claimant against a receiver-
ship by a court with jurisdiction to ad-
judicate the claim. 

Board of Governors. The term ‘‘Board 
of Governors’’ means the Board of Gov-
ernors of the Federal Reserve System. 

Bridge financial company. The term 
‘‘bridge financial company’’ means a 
new financial company organized by 
the Corporation in accordance with 12 
U.S.C. 5390(h) for the purpose of resolv-
ing a covered financial company. 

Claim. The term ‘‘claim’’ means any 
right to payment from either the cov-
ered financial company or the Corpora-
tion as receiver, whether or not such 
right is reduced to judgment, liq-
uidated, unliquidated, fixed, contin-
gent, matured, unmatured, disputed, 
undisputed, legal, equitable, secured, 
or unsecured. 

Compensation. The term ‘‘compensa-
tion’’ means any direct or indirect fi-
nancial remuneration received from 
the covered financial company, includ-
ing, but not limited to, salary; bonuses; 
incentives; benefits; severance pay; de-
ferred compensation; golden parachute 
benefits; benefits derived from an em-
ployment contract, or other compensa-
tion or benefit arrangement; per-
quisites; stock option plans; post-em-
ployment benefits; profits realized 
from a sale of securities in the covered 
financial company; or any cash or non- 
cash payments or benefits granted to 
or for the benefit of the senior execu-
tive or director. 

Corporation. The term ‘‘Corporation’’ 
means the Federal Deposit Insurance 
Corporation. 

Covered financial company. The term 
‘‘covered financial company’’ means (a) 
a financial company for which a deter-
mination has been made under 12 
U.S.C. 5383(b) and (b) does not include 
an insured depository institution. 

Covered subsidiary. The term ‘‘covered 
subsidiary’’ means a subsidiary of a 
covered financial company other than: 

(1) An insured depository institution; 
(2) An insurance company; or 
(3) A covered broker or dealer. 
Creditor. The term ‘‘creditor’’ means 

a person asserting a claim. 
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Director. The term ‘‘director’’ means 
a member of the board of directors of a 
company or of a board or committee 
performing a similar function to a 
board of directors with authority to 
vote on matters before the board or 
committee. 

Dodd-Frank Act. The term ‘‘Dodd- 
Frank Act’’ shall mean the Dodd- 
Frank Wall Street Reform and Con-
sumer Protection Act, Public Law 111– 
203, 12 U.S.C. 5301 et seq. (2010). 

Employee benefit plan. The term ‘‘em-
ployee benefit plan’’ has the meaning 
set forth in the Employee Retirement 
Income Security Act, 29 U.S.C. 1002(3). 

Insurance company. The term ‘‘insur-
ance company’’ means any entity that 
is: 

(1) Engaged in the business of insur-
ance, 

(2) Subject to regulation by a State 
insurance regulator, and 

(3) Covered by a State law that is de-
signed to specifically deal with the re-
habilitation, liquidation or insolvency 
of an insurance company. 

Senior executive. The term ‘‘senior ex-
ecutive’’ means any person who par-
ticipates or has authority to partici-
pate (other than in the capacity of a di-
rector) in major policymaking func-
tions of the company, whether or not: 
The person has an official title; the 
title designates the officer an assist-
ant; or the person is serving without 
salary or other compensation. The 
chairman of the board, the president, 
every vice president, the secretary, and 
the treasurer or chief financial officer, 
general partner and manager of a com-
pany are considered senior executives, 
unless the person is excluded, by reso-
lution of the board of directors, the by-
laws, the operating agreement or the 
partnership agreement of the company, 
from participation (other than in the 
capacity of a director) in major policy-
making functions of the company, and 
the person does not actually partici-
pate therein. 

[76 FR 41639, July 15, 2011] 

§ 380.2 [Reserved] 

§ 380.3 Treatment of personal service 
agreements. 

(a) For the purposes of this section, 
the term ‘‘personal service agreement’’ 

means a written agreement between an 
employee and a covered financial com-
pany or a bridge financial company set-
ting forth the terms of employment. 
This term also includes an agreement 
between any group or class of employ-
ees and a covered financial company, 
or a bridge financial company, includ-
ing, without limitation, a collective 
bargaining agreement. 

(b)(1) If before repudiation or 
disaffirmance of a personal service 
agreement, the Corporation as receiver 
of a covered financial company, or a 
bridge financial company accepts per-
formance of services rendered under 
such agreement, then: 

(i) The terms and conditions of such 
agreement shall apply to the perform-
ance of such services; and 

(ii) Any payments for the services ac-
cepted by the Corporation as receiver 
shall be treated as an administrative 
expense of the receiver. 

(2) If a bridge financial company ac-
cepts performance of services rendered 
under such agreement, then the terms 
and conditions of such agreement shall 
apply to the performance of such serv-
ices. 

(c) No party acquiring a covered fi-
nancial company or any operational 
unit, subsidiary or assets thereof from 
the Corporation as receiver or from 
any bridge financial company shall be 
bound by a personal service agreement 
unless the acquiring party expressly 
assumes the personal service agree-
ment. 

(d) The acceptance by the Corpora-
tion as receiver for a covered financial 
company, or by any bridge financial 
company or the Corporation as receiver 
for a bridge financial company of serv-
ices subject to a personal service agree-
ment shall not limit or impair the au-
thority of the receiver to disaffirm or 
repudiate any personal service agree-
ment in the manner provided for the 
disaffirmance or repudiation of any 
agreement under 12 U.S.C. 5390(c). 

(e) Paragraph (b) of this section shall 
not apply to any personal service 
agreement with any senior executive or 
director of the covered financial com-
pany or covered subsidiary, nor shall it 
in any way limit or impair the ability 
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of the receiver to recover compensa-
tion from any senior executive or di-
rector of a covered financial company 
under 12 U.S.C. 5390 and the regulations 
promulgated thereunder. 

[76 FR 41640, July 15, 2011] 

§ 380.4 [Reserved] 

§ 380.5 Treatment of covered financial 
companies that are subsidiaries of 
insurance companies. 

The Corporation as receiver shall dis-
tribute the value realized from the liq-
uidation, transfer, sale or other dis-
position of the direct or indirect sub-
sidiaries of an insurance company, that 
are not themselves insurance compa-
nies, solely in accordance with the 
order of priorities set forth in 12 U.S.C. 
5390(b)(1) and the regulations promul-
gated thereunder. 

[76 FR 41640, July 15, 2011] 

§ 380.6 Limitation on liens on assets of 
covered financial companies that 
are insurance companies or covered 
subsidiaries of insurance compa-
nies. 

(a) In the event that the Corporation 
makes funds available to a covered fi-
nancial company that is an insurance 
company or to any covered subsidiary 
of an insurance company, or enters 
into any other transaction with respect 
to such covered entity under 12 U.S.C. 
5384(d), the Corporation will exercise 
its right to take liens on any or all as-
sets of the covered entities receiving 
such funds to secure repayment of any 
such transactions only when the Cor-
poration, in its sole discretion, deter-
mines that: 

(1) Taking such lien is necessary for 
the orderly liquidation of the entity; 
and 

(2) Taking such lien will not either 
unduly impede or delay the liquidation 
or rehabilitation of such insurance 
company, or the recovery by its policy-
holders. 

(b) This section shall not be con-
strued to restrict or impair the ability 
of the Corporation to take a lien on 
any or all of the assets of any covered 
financial company or covered sub-
sidiary in order to secure financing 
provided by the Corporation or the re-
ceiver in connection with the sale or 

transfer of the covered financial com-
pany or covered subsidiary or any or 
all of the assets of such covered entity. 

[76 FR 41640, July 15, 2011] 

§ 380.7 Recoupment of compensation 
from senior executives and direc-
tors. 

(a) Substantially responsible. The Cor-
poration, as receiver of a covered fi-
nancial company, may file an action to 
recover from any current or former 
senior executive or director substan-
tially responsible for the failed condi-
tion of the covered financial company 
any compensation received during the 
2-year period preceding the date on 
which the Corporation was appointed 
as the receiver of the covered financial 
company, except that, in the case of 
fraud, no time limit shall apply. A sen-
ior executive or director shall be 
deemed to be substantially responsible 
for the failed condition of a covered fi-
nancial company that is placed into re-
ceivership under the orderly liquida-
tion authority of the Dodd-Frank Act 
if he or she: 

(1) Failed to conduct his or her re-
sponsibilities with the degree of skill 
and care an ordinarily prudent person 
in a like position would exercise under 
similar circumstances, and 

(2) As a result, individually or collec-
tively, caused a loss to the covered fi-
nancial company that materially con-
tributed to the failure of the covered 
financial company under the facts and 
circumstances. 

(b) Presumptions. The following pre-
sumptions shall apply for purposes of 
assessing whether a senior executive or 
director is substantially responsible for 
the failed condition of a covered finan-
cial company: 

(1) It shall be presumed that a senior 
executive or director is substantially 
responsible for the failed condition of a 
covered financial company that is 
placed into receivership under the or-
derly liquidation authority of the 
Dodd-Frank Act under any of the fol-
lowing circumstances: 

(i) The senior executive or director 
served as the chairman of the board of 
directors, chief executive officer, presi-
dent, chief financial officer, or in any 
other similar role regardless of his or 
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her title if in this role he or she had re-
sponsibility for the strategic, policy-
making, or company-wide operational 
decisions of the covered financial com-
pany prior to the date that it was 
placed into receivership under the or-
derly liquidation authority of the 
Dodd-Frank Act; 

(ii) The senior executive or director 
is adjudged liable by a court or tri-
bunal of competent jurisdiction for 
having breached his or her duty of loy-
alty to the covered financial company; 

(iii) The senior executive was re-
moved from the management of the 
covered financial company under 12 
U.S.C. 5386(4); or 

(iv) The director was removed from 
the board of directors of the covered fi-
nancial company under 12 U.S.C. 
5386(5). 

(2) The presumption under paragraph 
(b)(1)(i) of this section may be rebutted 
by evidence that the senior executive 
or director conducted his or her respon-
sibilities with the degree of skill and 
care an ordinarily prudent person in a 
like position would exercise under 
similar circumstances. The presump-
tions under paragraphs (b)(1)(ii), 
(b)(1)(iii) and (b)(1)(iv) of this section 
may be rebutted by evidence that the 
senior executive or director did not 
cause a loss to the covered financial 
company that materially contributed 
to the failure of the covered financial 
company under the facts and cir-
cumstances. 

(3) The presumptions do not apply to: 
(i) A senior executive hired by the 

covered financial company during the 
two years prior to the Corporation’s 
appointment as receiver to assist in 
preventing further deterioration of the 
financial condition of the covered fi-
nancial company; or 

(ii) A director who joined the board 
of directors of the covered financial 
company during the two years prior to 
the Corporation’s appointment as re-
ceiver under an agreement or resolu-
tion to assist in preventing further de-
terioration of the financial condition 
of the covered financial company. 

(4) Notwithstanding that the pre-
sumption does not apply under para-
graphs (b)(3)(i) and (ii) of this section, 
the Corporation as receiver still may 
pursue recoupment of compensation 

from a senior executive or director in 
paragraphs (b)(3)(i) or (ii) if they are 
substantially responsible for the failed 
condition of the covered financial com-
pany. 

(c) Savings Clause. Nothing in this 
section shall limit or impair any rights 
of the Corporation as receiver under 
other applicable law, including any 
rights under Title II of the Dodd-Frank 
Act to pursue any other claims or 
causes of action it may have against 
senior executives and directors of the 
covered financial company for losses 
they cause to the covered financial 
company in the same or separate ac-
tions. 

[76 FR 41640, July 15, 2011] 

§ 380.8 [Reserved] 

§ 380.9 Treatment of fraudulent and 
preferential transfers. 

(a) Coverage. This section shall apply 
to all receiverships in which the FDIC 
is appointed as receiver under 12 U.S.C. 
5382(a) or 5390(a)(1)(E) of a covered fi-
nancial company or a covered sub-
sidiary, respectively, as defined in 12 
U.S.C. 5381(a)(8) and (9). 

(b) Avoidance standard for transfer of 
property. (1) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of 
property for purposes of 12 U.S.C. 
5390(a)(11)(A), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary, which is there-
after deemed to be a covered financial 
company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a bona fide purchaser from such 
covered financial company or such cov-
ered subsidiary, as applicable, against 
whom applicable law permits such 
transfer to be perfected cannot acquire 
an interest in the property transferred 
that is superior to the interest in such 
property of the transferee. 

(2) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of real 
property, other than fixtures, but in-
cluding the interest of a seller or pur-
chaser under a contract for the sale of 
real property, for purposes of 12 U.S.C. 
5390(a)(11)(B), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary, which is there-
after deemed to be a covered financial 
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company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a bona fide purchaser from such 
covered financial company or such cov-
ered subsidiary, as applicable, against 
whom applicable law permits such 
transfer to be perfected cannot acquire 
an interest in the property transferred 
that is superior to the interest in such 
property of the transferee. For pur-
poses of this section, the term fixture 
shall be interpreted in accordance with 
U.S. Federal bankruptcy law. 

(3) In applying 12 U.S.C. 
5390(a)(11)(H)(i)(II) to a transfer of a 
fixture or property, other than real 
property, for purposes of 12 U.S.C. 
5390(a)(11)(B), the Corporation, as re-
ceiver of a covered financial company 
or a covered subsidiary which is there-
after deemed to be a covered financial 
company pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), shall determine wheth-
er the transfer has been perfected such 
that a creditor on a simple contract 
cannot acquire a judicial lien that is 
superior to the interest of the trans-
feree, and the standard of whether the 
transfer is perfected such that a bona 
fide purchaser cannot acquire an inter-
est in the property transferred that is 
superior to the interest in such prop-
erty of the transferee of such property 
shall not apply to any such transfer 
under this paragraph (b)(3). 

(c) Grace period for perfection. In de-
termining when a transfer occurs for 
purposes of 12 U.S.C. 5390(a)(11)(B), the 
Corporation, as receiver of a covered fi-
nancial company or a covered sub-
sidiary, which is thereafter deemed to 
be a covered financial company pursu-
ant to 12 U.S.C. 5390(a)(1)(E)(ii), shall 
apply the following standard: 

(1) Except as provided in paragraph 
(c)(2) of this section, a transfer shall be 
deemed to have been made 

(i) At the time such transfer takes ef-
fect between the transferor and the 
transferee, if such transfer is perfected 
at, or within 30 days after, such time, 
except as provided in paragraph 
(c)(1)(ii) of this section; 

(ii) At the time such transfer takes 
effect between the transferor and the 
transferee, with respect to a transfer of 
an interest of the transferor in prop-

erty that creates a security interest in 
property acquired by the transferor: 

(A) To the extent such security inter-
est secures new value that was: 

(1) Given at or after the signing of a 
security agreement that contains a de-
scription of such property as collateral; 

(2) Given by or on behalf of the se-
cured party under such agreement; 

(3) Given to enable the transferor to 
acquire such property; and 

(4) In fact used by the transferor to 
acquire such property; and 

(B) That is perfected on or before 30 
days after the transferor receives pos-
session of such property; 

(iii) At the time such transfer is per-
fected, if such transfer is perfected 
after the 30-day period described in 
paragraph (c)(1)(i) or (ii) of this sec-
tion, as applicable; or 

(iv) Immediately before the appoint-
ment of the Corporation as receiver of 
a covered financial company or a cov-
ered subsidiary which is thereafter 
deemed to be a covered financial com-
pany pursuant to 12 U.S.C. 
5390(a)(1)(E)(ii), if such transfer is not 
perfected at the later of— 

(A) The earlier of 
(1) The date of the filing, if any, of a 

petition by or against the transferor 
under Title 11 of the United States 
Code; and 

(2) The date of the appointment of 
the Corporation as receiver of such 
covered financial company or such cov-
ered subsidiary; or 

(B) Thirty days after such transfer 
takes effect between the transferor and 
the transferee. 

(2) For the purposes of this paragraph 
(c), a transfer is not made until the 
covered financial company or a covered 
subsidiary, which is thereafter deemed 
to be a covered financial company pur-
suant to 12 U.S.C. 5390(a)(1)(E)(ii), has 
acquired rights in the property trans-
ferred. 

(d) Limitations. The provisions of this 
section do not act to waive, relinquish, 
limit or otherwise affect any rights or 
powers of the Corporation in any ca-
pacity, whether pursuant to applicable 
law or any agreement or contract. 

[76 FR 41641, July 15, 2011] 
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§ 380.10–380.19 [Reserved] 

Subpart B—Priorities 

SOURCE: 76 FR 41642, July 15, 2011, unless 
otherwise noted. 

§ 380.20 [Reserved] 

§ 380.21 Priorities. 

(a) The unsecured amount of allowed 
claims shall be paid in the following 
order of priority: 

(1) Repayment of debt incurred by or 
credit obtained by the Corporation as 
receiver for a covered financial com-
pany, provided that the receiver has 
determined that it is otherwise unable 
to obtain unsecured credit for the cov-
ered financial company from commer-
cial sources. 

(2) Administrative expenses of the re-
ceiver, as defined in § 380.22, other than 
those described in paragraph (a)(1) of 
this section. 

(3) Any amounts owed to the United 
States, as defined in § 380.23 (which is 
not an obligation described in para-
graphs (a)(1) or (2) of this section). 

(4) Wages, salaries, or commissions, 
including vacation, severance, and sick 
leave pay earned by an individual 
(other than an individual described in 
paragraph (a)(9) of this section), but 
only to the extent of $11,725 for each in-
dividual (as adjusted for inflation in 
accordance with paragraph (b) of this 
section) earned within 180 days before 
the date of appointment of the re-
ceiver. 

(5) Contributions owed to employee 
benefit plans arising from services ren-
dered within 180 days before the date of 
appointment of the receiver, to the ex-
tent of the number of employees cov-
ered by each such plan multiplied by 
$11,725 (as adjusted for inflation in ac-
cordance with paragraph (b) of this sec-
tion); less the sum of (i) the aggregate 
amount paid to such employees under 
paragraph (a)(4) of this section, plus (ii) 
the aggregate amount paid by the Cor-
poration as receiver on behalf of such 
employees to any other employee ben-
efit plan. 

(6) Any amounts due to creditors who 
have an allowed claim for loss of setoff 
rights as described in § 380.24. 

(7) Any other general or senior liabil-
ity of the covered financial company 
(which is not a liability described 
under paragraphs (a)(8), (9) or (11) of 
this section). 

(8) Any obligation subordinated to 
general creditors (which is not an obli-
gation described under paragraphs 
(a)(9) or (11) of this section). 

(9) Any wages, salaries, or commis-
sions, including vacation, severance, 
and sick leave pay earned, that is owed 
to senior executives and directors of 
the covered financial company. 

(10) Post-insolvency interest in ac-
cordance with § 380.25, provided that in-
terest shall be paid on allowed claims 
in the order of priority of the claims 
set forth in paragraphs (a)(1) through 
(9) of this section. 

(11) Any amount remaining shall be 
distributed to shareholders, members, 
general partners, limited partners, or 
other persons with interests in the eq-
uity of the covered financial company 
arising as a result of their status as 
shareholders, members, general part-
ners, limited partners, or other persons 
with interests in the equity of the cov-
ered financial company, in proportion 
to their relative equity interests. 

(b) All payments under paragraphs 
(a)(4) and (a)(5) of this section shall be 
adjusted for inflation in the same man-
ner that claims under 11 U.S.C. 
507(a)(1)(4) are adjusted for inflation by 
the Judicial Conference of the United 
States pursuant to 11 U.S.C. 104. 

(c) All unsecured claims of any cat-
egory or priority described in para-
graphs (a)(1) through (a)(10) of this sec-
tion shall be paid in full or provision 
made for such payment before any 
claims of lesser priority are paid. If 
there are insufficient funds to pay all 
claims of a particular category or pri-
ority of claims in full, then distribu-
tions to creditors in such category or 
priority shall be made pro rata. A sub-
ordination agreement is enforceable 
with respect to the priority of payment 
of allowed claims within any creditor 
class or among creditor classes to the 
extent that such agreement is enforce-
able under applicable non-insolvency 
law. 
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§ 380.22 Administrative expenses of 
the receiver. 

(a) The term ‘‘administrative ex-
penses of the receiver’’ includes those 
actual and necessary pre- and post-fail-
ure costs and expenses incurred by the 
Corporation in connection with its role 
as receiver in liquidating the covered 
financial company; together with any 
obligations that the receiver for the 
covered financial company determines 
to be necessary and appropriate to fa-
cilitate the smooth and orderly liq-
uidation of the covered financial com-
pany. Administrative expenses of the 
Corporation as receiver for a covered 
financial company include: 

(1) Contractual rent pursuant to an 
existing lease or rental agreement ac-
cruing from the date of the appoint-
ment of the Corporation as receiver 
until the later of 

(i) The date a notice of the 
dissaffirmance or repudiation of such 
lease or rental agreement is mailed, or 

(ii) The date such disaffirmance or 
repudiation becomes effective; provided 
that the lesser of such lease is not in 
default or breach of the terms of the 
lease. 

(2) Amounts owed pursuant to the 
terms of a contract for services per-
formed and accepted by the receiver 
after the date of appointment of the re-
ceiver up to the date the receiver repu-
diates, terminates, cancels or other-
wise discontinues such contract or no-
tifies the counterparty that it no 
longer accepts performance of such 
services; 

(3) Amounts owed under the terms of 
a contract or agreement executed in 
writing and entered into by the Cor-
poration as receiver for the covered fi-
nancial company after the date of ap-
pointment, or any contract or agree-
ment entered into by the covered fi-
nancial company before the date of ap-
pointment of the receiver that has been 
expressly approved in writing by the 
receiver after the date of appointment; 
and 

(4) Expenses of the Inspector General 
of the Corporation incurred in carrying 
out its responsibilities under 12 U.S.C. 
5391(d). 

(b) Obligations to repay any exten-
sion of credit obtained by the Corpora-
tion as receiver through enforcement 

of any contract to extend credit to the 
covered financial company that was in 
existence prior to appointment of the 
receiver pursuant to 12 U.S.C. 
5390(c)(13)(D) shall be treated as admin-
istrative expenses of the receiver. 
Other unsecured credit extended to the 
receivership shall be treated as admin-
istrative expenses except with respect 
to debt incurred by, or credit obtained 
by, the Corporation as receiver for a 
covered financial company as described 
in § 380.21(a)(1). 

§ 380.23 Amounts owed to the United 
States. 

(a) The term ‘‘amounts owed to the 
United States’’ as used in § 380.21(a)(3) 
includes all unsecured amounts owed 
to the United States, other than ex-
penses included in the definition of ad-
ministrative expenses of the receiver 
under § 380.22 that are related to funds 
provided for the orderly liquidation of 
a covered financial company, funds 
provided to avoid or mitigate adverse 
effects on the financial stability of the 
United States or unsecured amounts 
owed to the U.S. Treasury on account 
of tax liabilities of the covered finan-
cial company, without regard for 
whether such amounts are included as 
debt or capital on the books and 
records of the covered financial com-
pany. Such amounts shall include obli-
gations incurred before and after the 
appointment of the Corporation as re-
ceiver. Without limitation, ‘‘amounts 
owed to the United States’’ include all 
of the following, which all shall have 
equal priority under § 380.21(a)(3): 

(1) Unsecured amounts owed to the 
Corporation for any extension of credit 
by the Corporation, including any 
amounts made available under 12 
U.S.C. 5384(d); 

(2) Unsecured amounts owed to the 
U.S. Treasury on account of unsecured 
tax liabilities of the covered financial 
company; 

(3) Unsecured amounts paid or pay-
able by the Corporation pursuant to its 
guarantee of any debt issued by the 
covered financial company under the 
Temporary Liquidity Guaranty Pro-
gram, 12 CFR part 370, any widely 
available debt guarantee program au-
thorized under 12 U.S.C. 5612, or any 
other debt or obligation of any kind or 
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nature that is guaranteed by the Cor-
poration; 

(4) The unsecured amount of any debt 
owed to a Federal reserve bank includ-
ing loans made through programs or fa-
cilities authorized under the Federal 
Reserve Act, 12 U.S.C. 221 et seq.; and 

(5) Any unsecured amount expressly 
designated in writing in a form accept-
able to the Corporation by the appro-
priate United States department, agen-
cy or instrumentality that shall speci-
fy the particular debt, obligation or 
amount to be included as an ‘‘amount 
owed to the United States’’ for the pur-
pose of this rule at the time of such ad-
vance, guaranty or other transaction. 

(b) Other than those amounts in-
cluded in paragraph (a) of this section, 
unsecured amounts owed to a depart-
ment, agency or instrumentality of the 
United States that are obligations in-
curred in the ordinary course of the 
business of the covered financial com-
pany prior to the appointment of the 
receiver generally will not be in the 
class of claims designated as ‘‘amounts 
owed to the United States’’ under sec-
tion 380.21(a)(3), including, but not lim-
ited to: 

(1) Unsecured amounts owed to gov-
ernment sponsored entities including, 
without limitation, the Federal Home 
Loan Mortgage Corporation and the 
Federal National Mortgage Corpora-
tion; 

(2) Unsecured amounts owed to Fed-
eral Home Loan Banks; and 

(3) Unsecured amounts owed as satis-
faction of filing, registration or permit 
fees due to any government depart-
ment, agency or instrumentality. 

(c) The United States may, in its sole 
discretion, consent to subordinate the 
repayment of any amount owed to the 
United States to any other obligation 
of the covered financial company pro-
vided that such consent is provided in 
writing in a form acceptable to the 
Corporation by the appropriate depart-
ment, agency or instrumentality and 
shall specify the particular debt, obli-
gation or other amount to be subordi-
nated including the amount thereof 
and shall reference this paragraph (c) 
or 12 U.S.C. 5390(b)(1); and provided fur-
ther that unsecured claims of the 
United States shall, at a minimum, 
have a higher priority than liabilities 

of the covered financial company that 
count as regulatory capital on the 
books and records of the covered finan-
cial company. 

§ 380.24 Priority of claims arising out 
of loss of setoff rights. 

(a) Notwithstanding any right of any 
creditor to offset a mutual debt owed 
by such creditor to any covered finan-
cial company that arose before the 
date of appointment of the receiver 
against a claim by such creditor 
against the covered financial company, 
the Corporation as receiver may sell or 
transfer any assets of the covered fi-
nancial company to a bridge financial 
company or to a third party free and 
clear of any such rights of setoff. 

(b) If the Corporation as receiver 
sells or transfers any asset free and 
clear of the setoff rights of any party, 
such party shall have a claim against 
the receiver in the amount of the value 
of such setoff established as of the date 
of the sale or transfer of such assets, 
provided that the setoff rights meet all 
of the criteria established under 12 
U.S.C. 3590(a)(12). 

(c) Any allowed claim pursuant to 12 
U.S.C. 5390(a)(12) shall be paid prior to 
any other general or senior liability of 
the covered financial company de-
scribed in section 380.21(a)(7). In the 
event that the setoff amount is less 
than the amount of the allowed claim, 
the balance of the allowed claim shall 
be paid at the otherwise applicable 
level of priority for such category of 
claim under § 380.21. 

(d) Nothing in this section shall mod-
ify in any way the treatment of quali-
fied financial contracts under Title II 
of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act. 

§ 380.25 Post-insolvency interest. 
(a) Date of accrual. Post-insolvency 

interest shall be paid at the post-insol-
vency interest rate calculated on the 
principal amount of an allowed claim 
from the later of (i) the date of the ap-
pointment of the Corporation as re-
ceiver for the covered financial com-
pany; or (ii) in the case of a claim aris-
ing or becoming fixed and certain after 
the date of the appointment of the re-
ceiver, the date such claim arises or be-
comes fixed and certain. 
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(b) Interest rate. Post-insolvency in-
terest rate shall equal, for any cal-
endar quarter, the coupon equivalent 
yield of the average discount rate set 
on the three-month U.S. Treasury bill 
at the last auction held by the United 
States Treasury Department during 
the preceding calendar quarter. Post- 
insolvency interest shall be computed 
quarterly and shall be computed using 
a simple interest method of calcula-
tion. 

(c) Principal amount. The principal 
amount of an allowed claim shall be 
the full allowed claim amount, includ-
ing any interest that may have accrued 
to the extent such interest is included 
in the allowed claim. 

(d) Post-insolvency interest distribu-
tions. (1) Post-insolvency interest shall 
only be distributed following satisfac-
tion of the principal amount of all 
creditor claims set forth in § 380.21(a)(1) 
through 380.21(a)(9) and prior to any 
distribution pursuant to § 380.21(a)(11). 

(2) Post-insolvency interest distribu-
tions shall be made at such time as the 
Corporation as receiver determines 
that such distributions are appropriate 
and only to the extent of funds avail-
able in the receivership estate. Post-in-
solvency interest shall be calculated on 
the outstanding principal amount of an 
allowed claim, as reduced from time to 
time by any interim distributions on 
account of such claim by the receiver. 

§ 380.26 Effect of transfer of assets and 
obligations to a bridge financial 
company. 

(a) The purchase of any asset or as-
sumption of any asset or liability of a 
covered financial company by a bridge 
financial company, through the express 
agreement of such bridge financial 
company, constitutes assumption of 
any contract or agreement giving rise 
to such asset or liability. Such con-
tracts or agreements, together with 
any contract the bridge financial com-
pany may through its express agree-
ment enter into with any other party, 
shall become the obligation of the 
bridge financial company from and 
after the effective date of the purchase, 
assumption or agreement, and the 
bridge financial company shall have 
the right and obligation to observe, 
perform and enforce their terms and 

provisions. In the event that the Cor-
poration shall act as receiver of the 
bridge financial company any allowed 
claim arising out of any breach of such 
contract or agreement by the bridge fi-
nancial company shall be paid as an ad-
ministrative expense of the receiver of 
the bridge financial company. 

(b) In the event that the Corporation 
as receiver of a bridge financial com-
pany shall act to dissolve the bridge fi-
nancial company, it shall wind up the 
affairs of the bridge financial company 
in conformity with the laws, rules and 
regulations relating to the liquidation 
of covered financial companies, includ-
ing the laws, rules and regulations gov-
erning priorities of claims, subject 
however to the authority of the Cor-
poration to authorize the bridge finan-
cial company to obtain unsecured cred-
it or issue unsecured debt with priority 
over any or all of the other unsecured 
obligations of the bridge financial com-
pany, provided that unsecured debt is 
not otherwise generally available to 
the bridge financial company. 

(c) Upon the final dissolution or ter-
mination of the bridge financial com-
pany whether following a merger or 
consolidation, a stock sale, a sale of as-
sets, or dissolution and liquidation at 
the end of the term of existence of such 
bridge financial company, any proceeds 
that remain after payment of all ad-
ministrative expenses of the bridge fi-
nancial company and all other claims 
against such bridge financial company 
will be distributed to the receiver for 
the related covered financial company. 

§ 380.27 Treatment of similarly situ-
ated claimants. 

(a) For the purposes of this section, 
the term ‘‘long-term senior debt’’ 
means senior debt issued by the cov-
ered financial company to bondholders 
or other creditors that has a term of 
more than 360 days. It does not include 
partially funded, revolving or other 
open lines of credit that are necessary 
to continuing operations essential to 
the receivership or any bridge financial 
company, nor to any contracts to ex-
tend credit enforced by the receiver 
under 12 U.S.C. 5390(c)(13)(D). 

(b) In applying any provision of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act permitting 
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the Corporation as receiver to exercise 
its discretion, upon appropriate deter-
mination, to make payments or credit 
amounts, pursuant to 12 U.S.C. 
5390(b)(4), (d)(4), or (h)(5)(E) to or for 
some creditors but not others similarly 
situated at the same level of payment 
priority, the receiver shall not exercise 
such authority in a manner that would 
result in the following recovering more 
than the amount established and due 
under 12 U.S.C. 5390(b)(1), or other pri-
orities of payment specified by law: 

(1) Holders of long-term senior debt 
who have a claim entitled to priority of 
payment at the level set out under 12 
U.S.C. 5390(b)(1)(E); 

(2) Holders of subordinated debt who 
have a claim entitled to priority of 
payment at the level set out under 12 
U.S.C. 5390(b)(1)(F); 

(3) Shareholders, members, general 
partners, limited partners, or other 
persons who have a claim entitled to 
priority of payment at the level set out 
under 12 U.S.C. 5390 (b)(1)(H); or 

(4) Other holders of claims entitled to 
priority of payment at the level set out 
under 12 U.S.C. 5390(b)(1)(E) unless the 
Corporation, through the affirmative 
vote of a majority the members of the 
Board of Directors then serving, and in 
its sole discretion, specifically deter-
mines that additional payments or 
credit amounts to such holders are nec-
essary and meet all of the require-
ments under 12 U.S.C. 5390(b)(4), (d)(4), 
or (h)(5)(E), as applicable. The author-
ity of the Board to make the foregoing 
determination cannot be delegated. 

§§ 380.28–380.29 [Reserved] 

Subpart C—Receivership 
Administrative Claims Process 

SOURCE: 76 FR 41644, July 15, 2011, unless 
otherwise noted. 

§ 380.30 Receivership administrative 
claims process. 

The Corporation as receiver of a cov-
ered financial company shall determine 
claims against the covered financial 
company and the receiver of the cov-
ered financial company in accordance 
with the procedures set forth in 12 
U.S.C. 5390(a)(2)–(5) and the regulations 
promulgated by the Corporation. 

§ 380.31 Scope. 
Nothing in this subpart C shall apply 

to any liability or obligation of a 
bridge financial company or its assets 
or liabilities, or to any extension of 
credit from a Federal reserve bank or 
the Corporation to a covered financial 
company. 

§ 380.32 Claims bar date. 
Upon its appointment as receiver for 

a covered financial company, the Cor-
poration as receiver shall establish a 
claims bar date by which date creditors 
of the covered financial company shall 
present their claims, together with 
proof, to the receiver. The claims bar 
date shall be not less than 90 days after 
the date on which the notice to credi-
tors to file claims is first published 
under § 380.33(a). 

§ 380.33 Notice requirements. 
(a) Notice by publication. Promptly 

after its appointment as receiver for a 
covered financial company, the Cor-
poration as receiver shall publish a no-
tice to the creditors of the covered fi-
nancial company to file their claims 
with the receiver no later than the 
claims bar date. The Corporation as re-
ceiver shall republish such notice 1 
month and 2 months, respectively, 
after the date the notice is first pub-
lished. The notice to creditors shall be 
published in one or more newspapers of 
general circulation where the covered 
financial company has its principal 
place or places of business. In addition 
to such publication in a newspaper, the 
Corporation as receiver may post the 
notice on the FDIC’s Web site at 
www.fdic.gov. 

(b) Notice by mailing. At the time of 
the first publication of the notice to 
creditors, the Corporation as receiver 
shall mail a notice to present claims no 
later than the claims bar date to any 
creditor shown in the books and 
records of the covered financial com-
pany. Such notice shall be sent to the 
last known address of the creditor ap-
pearing in the books and records or ap-
pearing in any claim found in the 
records of the covered financial com-
pany. 

(c) Notice by electronic media. After 
publishing and mailing notice as re-
quired by paragraphs (a) and (b) of this 
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section, the Corporation as receiver 
may communicate by electronic media 
with any claimant who expressly 
agrees to such form of communication. 

(d) Discovered claimants. Upon dis-
covery of the name and address of a 
claimant not appearing in the books 
and records of the covered financial 
company, the Corporation as receiver 
shall, not later than 30 days after the 
discovery of such name and address, 
mail a notice to such claimant to file a 
claim no later than the claims bar 
date. Any claimant not appearing on 
the books and records that is discov-
ered before the claims bar date shall be 
required to file a claim before the 
claims bar date, subject to the excep-
tion of § 380.35(b)(2). If a claimant not 
appearing on the books and records is 
discovered after the claims bar date, 
the Corporation as receiver shall notify 
the claimant to file a claim by a date 
not later than 90 days from the date 
appearing on the notice that is mailed 
to such creditor. Any claim filed after 
such date shall be disallowed, and such 
disallowance shall be final. 

§ 380.34 Procedures for filing claim. 

(a) In general. The Corporation as re-
ceiver shall provide, in a reasonably 
practicable manner, instructions for 
filing a claim, including by the fol-
lowing means: 

(1) Providing contact information in 
the publication notice; 

(2) Including in the mailed notice a 
proof of claim form that has filing in-
structions; or 

(3) Posting filing instructions on the 
Corporation’s public Web site at 
www.fdic.gov. 

(b) When claim is deemed filed. A claim 
that is mailed to the receiver in ac-
cordance with the instructions estab-
lished under paragraph (a) of this sec-
tion shall be deemed to be filed as of 
the date of postmark. A claim that is 
sent to the receiver by electronic 
media or fax in accordance with the in-
structions established under paragraph 
(a) shall be deemed to be filed as of the 
date of transmission by the claimant. 

(c) Class claimants. If a claimant is a 
member of a class for purposes of a 
class action lawsuit, whether or not 
the class has been certified by a court, 

each claimant must file its claim with 
the Corporation as receiver separately. 

(d) Indenture trustee. A trustee ap-
pointed under an indenture or other ap-
plicable trust document related to in-
vestments or other financial activities 
may file a claim on behalf of the per-
sons who appointed the trustee. 

(e) Legal effect of filing. (1) Pursuant 
to 12 U.S.C. 5390(a)(3)(E)(i), the filing of 
a claim with the receiver shall con-
stitute a commencement of an action 
for purposes of any applicable statute 
of limitations. 

(2) No prejudice to continuation of ac-
tion. Pursuant to 12 U.S.C. 
5390(a)(3)(E)(ii) and subject to 12 U.S.C. 
5390(a)(8), the filing of a claim with the 
receiver shall not prejudice any right 
of the claimant to continue, after the 
receiver’s determination of the claim, 
any action which was filed before the 
date of appointment of the receiver for 
the covered financial company. 

§ 380.35 Determination of claims. 

(a) In general. The Corporation as re-
ceiver shall allow any claim received 
by the receiver on or before the claims 
bar date if such claim is proved to the 
satisfaction of the receiver. Except as 
provided in 12 U.S.C. 5390(a)(3)(D)(iii), 
the Corporation as receiver may dis-
allow any portion of any claim by a 
creditor or claim of a security, pref-
erence, setoff, or priority which is not 
proved to the satisfaction of the re-
ceiver. 

(b) Disallowance of claims filed after 
the claims bar date. (1) Except as other-
wise provided in this section, any claim 
filed after the claims bar date shall be 
disallowed, and such disallowance shall 
be final, as provided by 12 U.S.C. 
5390(a)(3)(C)(i). 

(2) Certain exceptions. Paragraph (b)(1) 
of this section shall not apply with re-
spect to any claim filed by a claimant 
after the claims bar date and such 
claim shall be considered by the re-
ceiver if: 

(i) The claimant did not receive no-
tice of the appointment of the receiver 
in time to file such claim before the 
claims bar date, or the claim is based 
upon an act or omission of the Corpora-
tion as receiver that occurs after the 
claims bar date has passed, and 
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(ii) The claim is filed in time to per-
mit payment. A claim is ‘‘filed in time 
to permit payment’’ when it is filed be-
fore a final distribution is made by the 
receiver. 

§ 380.36 Decision period. 
(a) In general. Prior to the 180th day 

after the date on which a claim against 
a covered financial company or the 
Corporation as receiver is filed with 
the receiver, the receiver shall notify 
the claimant whether it allows or dis-
allows the claim. 

(b) Extension of time. The 180-day pe-
riod described in paragraph (a) of this 
section may be extended by a written 
agreement between the claimant and 
the Corporation as receiver executed 
not later than 180 days after the date 
on which the claim against the covered 
financial company or the receiver is 
filed with the receiver. If an extension 
is agreed to, the Corporation as re-
ceiver shall notify the claimant wheth-
er it allows or disallows the claim prior 
to the end of the extended claims de-
termination period. 

§ 380.37 Notification of determination. 
(a) In general. The Corporation as re-

ceiver shall notify the claimant by 
mail of the decision to allow or dis-
allow the claim. Notice shall be mailed 
to the address of the claimant as it last 
appears on the books, records, or both 
of the covered financial company; in 
the claim filed by the claimant with 
the Corporation as receiver; or in docu-
ments submitted in the proof of the 
claim. If the claimant has filed the 
claim electronically, the receiver may 
notify the claimant of the determina-
tion by electronic means. 

(b) Contents of notice of disallowance. 
If the Corporation as receiver disallows 
a claim, the notice to the claimant 
shall contain a statement of each rea-
son for the disallowance, and the proce-
dures required to file or continue an 
action in court. 

(c) Failure to notify deemed to be dis-
allowance. If the Corporation as re-
ceiver does not notify the claimant be-
fore the end of the 180-day claims de-
termination period, or before the end of 
any extended claims determination pe-
riod, the claim shall be deemed to be 
disallowed, and the claimant may file 

or continue an action in court pursu-
ant to 12 U.S.C. 5390(a)(4)(A). 

§ 380.38 Procedures for seeking judi-
cial determination of disallowed 
claim. 

(a) In general. In order to seek a judi-
cial determination of a claim that has 
been disallowed, in whole or in part, by 
the Corporation as receiver, the claim-
ant, pursuant to 12 U.S.C. 5390(a)(4)(A), 
may either: 

(1) File suit on such claim in the dis-
trict or territorial court of the United 
States for the district within which the 
principal place of business of the cov-
ered financial company is located; or 

(2) Continue an action commenced 
before the date of appointment of the 
receiver, in the court in which the ac-
tion was pending. 

(b) Timing. Pursuant to 12 U.S.C. 
5390(a)(4)(B), a claimant who seeks a 
judicial determination of a claim dis-
allowed by the Corporation as receiver 
must file suit on such claim before the 
end of the 60-day period beginning on 
the earlier of: 

(1) The date of any notice of disallow-
ance of such claim; 

(2) The end of the 180-day claims de-
termination period; or 

(3) If the claims determination period 
was extended with respect to such 
claim under § 380.36(b), the end of such 
extended claims determination period. 

(c) Statute of limitations. Pursuant to 
12 U.S.C. 5390(a)(4)(C), if any claimant 
fails to file suit on such claim (or to 
continue an action on such claim com-
menced before the date of appointment 
of the Corporation as receiver) prior to 
the end of the 60-day period described 
in 12 U.S.C. 5390(a)(4)(B), the claim 
shall be deemed to be disallowed (other 
than any portion of such claim which 
was allowed by the receiver) as of the 
end of such period, such disallowance 
shall be final, and the claimant shall 
have no further rights or remedies with 
respect to such claim. 

(d) Jurisdiction. Pursuant to 12 U.S.C. 
5390(a)(9)(D), unless the claimant has 
first exhausted its administrative rem-
edies by obtaining a determination 
from the receiver regarding a claim 
filed with the receiver, no court shall 
have jurisdiction over: 
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(1) Any claim or action for payment 
from, or any action seeking a deter-
mination of rights with respect to, the 
assets of any covered financial com-
pany for which the Corporation has 
been appointed receiver, including any 
assets which the Corporation may ac-
quire from itself as such receiver; or 

(2) Any claim relating to any act or 
omission of such covered financial 
company or the Corporation as re-
ceiver. 

§ 380.39 Contingent claims. 

(a) The Corporation as receiver shall 
not disallow a claim based on an obli-
gation of the covered financial com-
pany solely because the obligation is 
contingent. To the extent the obliga-
tion is contingent, the receiver shall 
estimate the value of the claim, as 
such value is measured based upon the 
likelihood that such contingent obliga-
tion would become fixed and the prob-
able magnitude thereof. 

(b) If the receiver repudiates a con-
tingent obligation of a covered finan-
cial company consisting of a guar-
antee, letter of credit, loan commit-
ment, or similar credit obligation, the 
actual direct compensatory damages 
for repudiation shall be no less than 
the estimated value of the claim as of 
the date the Corporation was appointed 
receiver of the covered financial com-
pany, as such value is measured based 
upon the likelihood that such contin-
gent claim would become fixed and the 
probable magnitude thereof. 

(c) The Corporation as receiver shall 
estimate the value of a claim under 
paragraphs (a) or (b) of this section no 
later than 180 days after the claim is 
filed, unless such period is extended by 
a written agreement between the 
claimant and the receiver. 

(d) Except for a contingent claim 
that becomes absolute and fixed prior 
to the receiver’s determination of the 
estimated value, such estimated value 
of a contingent claim shall be recog-
nized as the allowed amount of the 
claim for purposes of distribution. 

(e) The estimated value of a contin-
gent claim shall constitute the receiv-
er’s determination of the claim for pur-
poses of § 380.38(d) and 12 U.S.C. 
5390(a)(9)(D). 

§§ 380.40–380.49 [Reserved] 

§ 380.50 Determination of secured 
claims. 

(a) In the case of a claim against a 
covered financial company that is se-
cured by any property of the covered fi-
nancial company, the Corporation as 
receiver shall determine the amount of 
the claim, whether the claimant’s secu-
rity interest is legally enforceable and 
perfected, the priority of the claim-
ant’s security interest, and the fair 
market value of the property that is 
subject to the security interest. The 
Corporation as receiver may treat the 
portion of the claim which exceeds an 
amount equal to the fair market value 
of such property as an unsecured claim. 

(b) The fair market value of any 
property of a covered financial com-
pany that secures a claim shall be de-
termined in light of the purpose of the 
valuation and of the proposed disposi-
tion or use of such property and at the 
time of such proposed disposition or 
use. 

(c) The Corporation as receiver may 
recover from any property of a covered 
financial company that secures a claim 
the reasonable and necessary costs and 
expenses of preserving or disposing of 
such property to the extent of any ben-
efit to the claimant, including the pay-
ment of all ad valorem property taxes 
with respect to such property. 

(d) To the extent that a claim is se-
cured by property of a covered finan-
cial company and the value of such 
property, after any recovery under 
paragraph (c) of this section, is greater 
than the amount of such claim, there 
shall be allowed to the claimant a se-
cured claim for interest on such claim 
and any reasonable fees, costs, or 
charges provided for under the agree-
ment or State statute under which the 
claim arose to the extent of the value 
of such property. 

§ 380.51 Consent to certain actions. 
(a) In general. Any claimant alleging 

a legally valid and enforceable or per-
fected security interest in property of a 
covered financial company or control 
of any legally valid and enforceable se-
curity entitlement in respect of any 
asset held by the covered financial 
company for which the Corporation has 
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been appointed receiver may seek the 
consent of the receiver for relief from 
the provisions of 12 U.S.C. 
5390(c)(13)(C). 

(b) Contents of request. A request for 
consent of the Corporation as receiver 
for relief from the provisions of 12 
U.S.C. 5390(c)(13)(C) shall be in writing 
and contain the following information: 

(1) The amount of the claim, with 
supporting documentation; 

(2) A description of the property that 
secures the claim, with supporting doc-
umentation of the claimant’s interest 
in the property; 

(3) The value of the property, as es-
tablished by an appraisal or other sup-
porting documentation; and 

(4) The proposed disposition of the 
property by the claimant, including 
the expected date of such disposition. 

(c) Determination by receiver. The Cor-
poration as receiver shall grant its con-
sent to a request for relief from the 
provisions of 12 U.S.C. 5390(c)(13)(C) if 
it determines that the claimant has a 
legally valid and enforceable or per-
fected security interest or other lien 
against the property of a covered finan-
cial company and the receiver will not 
use, sell, or lease the property. If the 
Corporation as receiver determines 
that it will use, sell, or lease such prop-
erty and that adequate protection is 
necessary and appropriate, the receiver 
may provide adequate protection in-
stead of granting consent. 

(d) Consent deemed granted. If the Cor-
poration as receiver has not notified 
the claimant of the determination 
whether to grant or withhold consent 
under this section within 30 days after 
a request for consent has been sub-
mitted, consent shall be deemed to be 
granted. 

(e) Expiration by operation of law. Not-
withstanding any determination by the 
Corporation as receiver to withhold 
consent under this section, the prohibi-
tions described in 12 U.S.C. 
5390(c)(13)(C)(i) are no longer applicable 
90 days after the appointment of the re-
ceiver. 

(f) Limitations. Any consent granted 
by the Corporation as receiver under 
this section shall not act to waive or 
relinquish any rights granted to the 
Corporation in any capacity, pursuant 
to any other applicable law or any 

agreement or contract, and shall not be 
construed as waiving, limiting or oth-
erwise affecting the rights or powers of 
the Corporation as receiver to take any 
action or to exercise any power not 
specifically mentioned, including but 
not limited to any rights, powers or 
remedies of the receiver regarding 
transfers taken in contemplation of the 
covered financial company’s insolvency 
or with the intent to hinder, delay or 
defraud the covered financial company 
or the creditors of such company, or 
that is a fraudulent transfer under ap-
plicable law. 

(g) Exceptions. (1) This section shall 
not apply in the case of a contract that 
is repudiated or disaffirmed by the Cor-
poration as receiver. 

(2) This section shall not apply to a 
director or officer liability insurance 
contract, a financial institution bond, 
the rights of parties to certain quali-
fied financial contracts pursuant to 12 
U.S.C. 5390(c)(8), the rights of parties to 
netting contracts pursuant to 12 U.S.C. 
4401 et seq., or any extension of credit 
from any Federal reserve bank or the 
Corporation to any covered financial 
company or any security interest in 
the assets of a covered financial com-
pany securing any such extension of 
credit. 

§ 380.52 Adequate protection. 

(a) If the Corporation as receiver de-
termines that it will use, sell, or lease 
or grant a security interest or other 
lien against property of the covered fi-
nancial company that is subject to a 
security interest of a claimant, the re-
ceiver shall provide adequate protec-
tion by any of the following means: 

(1) Making a cash payment or peri-
odic cash payments to the claimant to 
the extent that the sale, use, or lease 
of the property or the grant of a secu-
rity interest or other lien against the 
property by the Corporation as receiver 
results in a decrease in the value of 
such claimant’s security interest in the 
property; 

(2) Providing to the claimant an addi-
tional or replacement lien to the ex-
tent that the sale, use, or lease of the 
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property or the grant of a security in-
terest against the property by the Cor-
poration as receiver results in a de-
crease in the value of the claimant’s 
security interest in the property; or 

(3) Providing any other relief that 
will result in the realization by the 
claimant of the indubitable equivalent 
of the claimant’s security interest in 
the property. 

(b) Adequate protection of the claim-
ant’s security interest will be pre-
sumed if the value of the property is 
not depreciating or is sufficiently 
greater than the amount of the claim 
so that the claimant’s security interest 
is not impaired. 

§ 380.53 Repudiation of secured con-
tract. 

To the extent that a contract to 
which a covered financial company is a 
party is secured by property of the cov-
ered financial company, the repudi-
ation of the contract by the Corpora-
tion as receiver shall not be construed 
as permitting the avoidance of any le-
gally enforceable and perfected secu-
rity interest in the property, and the 
security interest shall secure any 
claim for repudiation damages. 

PART 381—RESOLUTION PLANS 

Sec. 
381.1 Authority and scope. 
381.2 Definitions. 
381.3 Resolution plan required. 
381.4 Informational content of a resolution 

plan. 
381.5 Review of resolution plans; resubmis-

sion of deficient resolution plans. 
381.6 Failure to cure deficiencies on resub-

mission of a resolution plan. 
381.7 Consultation. 
381.8 No limiting effect or private right of 

action; confidentiality of resolution 
plans. 

381.9 Enforcement. 

AUTHORITY: 12 U.S.C. 5365(d). 

SOURCE: 76 FR 67334, Nov. 1, 2011, unless 
otherwise noted. 

§ 381.1 Authority and scope. 
(a) Authority. This part is issued pur-

suant to section 165(d)(8) of the Dodd- 
Frank Wall Street Reform and Con-
sumer Protection Act (the Dodd-Frank 
Act) (Pub. L. 111–203, 124 Stat. 1376, 
1426–1427), 12 U.S.C. 5365(d)(8), which re-

quires the Board of Governors of the 
Federal Reserve System (Board) and 
the Federal Deposit Insurance Corpora-
tion (Corporation) to jointly issue rules 
implementing the provisions of section 
165(d) of the Dodd-Frank Act. 

(b) Scope. This part applies to each 
covered company and establishes rules 
and requirements regarding the sub-
mission and content of a resolution 
plan, as well as procedures for review 
by the Board and Corporation of a reso-
lution plan. 

§ 381.2 Definitions. 
For purposes of this part: 
(a) Bankruptcy Code means Title 11 of 

the United States Code. 
(b) Company means a corporation, 

partnership, limited liability company, 
depository institution, business trust, 
special purpose entity, association, or 
similar organization, but does not in-
clude any organization, the majority of 
the voting securities of which are 
owned by the United States. 

(c) Control. A company controls an-
other company when the first com-
pany, directly or indirectly, owns, or 
holds with power to vote, 25 percent or 
more of any class of the second com-
pany’s outstanding voting securities. 

(d) Core business lines means those 
business lines of the covered company, 
including associated operations, serv-
ices, functions and support, that, in the 
view of the covered company, upon 
failure would result in a material loss 
of revenue, profit, or franchise value. 

(e) Council means the Financial Sta-
bility Oversight Council established by 
section 111 of the Dodd-Frank Act (12 
U.S.C. 5321). 

(f) Covered company—(1) In general. A 
‘‘covered company’’ means: 

(i) Any nonbank financial company 
supervised by the Board; 

(ii) Any bank holding company, as 
that term is defined in section 2 of the 
Bank Holding Company Act, as amend-
ed (12 U.S.C. 1841), and the Board’s Reg-
ulation Y (12 CFR part 225), that has 
$50 billion or more in total consoli-
dated assets, as determined based on 
the average of the company’s four most 
recent Consolidated Financial State-
ments for Bank Holding Companies as 
reported on the Federal Reserve’s 
Form FR Y–9C (‘‘FR Y–9C’’); and 
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