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§ 390.404 Small market share exemp-
tion. 

(a) Exemption. A management inter-
lock that is prohibited by § 390.402 is 
permissible, if: 

(1) The interlock is not prohibited by 
§ 390.402(c); and 

(2) The depository organizations (and 
their depository institution affiliates) 
hold, in the aggregate, no more than 20 
percent of the deposits in each RMSA 
or community in which both deposi-
tory organizations (or their depository 
institution affiliates) have offices. The 
amount of deposits shall be determined 
by reference to the most recent annual 
Summary of Deposits published by the 
FDIC for the RMSA or community. 

(b) Confirmation and records. Each de-
pository organization must maintain 
records sufficient to support its deter-
mination of eligibility for the exemp-
tion under paragraph (a) of this sec-
tion, and must reconfirm that deter-
mination on an annual basis. 

§ 390.405 General exemption. 
(a) Exemption. The FDIC may exempt 

an interlock from the prohibitions in 
§ 390.402 if the FDIC finds that the 
interlock would not result in a monop-
oly or substantial lessening of competi-
tion and would not present safety and 
soundness concerns. A depository orga-
nization may apply to FDIC for an ex-
emption under §§ 390.126 through 390.135. 

(b) Presumptions. In reviewing an ap-
plication for an exemption under this 
section, the FDIC will apply a rebutta-
ble presumption that an interlock will 
not result in a monopoly or substantial 
lessening of competition if the deposi-
tory organization seeking to add a 
management official: 

(1) Primarily serves low- and mod-
erate-income areas; 

(2) Is controlled or managed by per-
sons who are members of a minority 
group, or women; 

(3) Is a depository institution that or 
has been chartered for less than two 
years; or 

(4) Is deemed to be in ‘‘troubled con-
dition’’ as defined in § 390.361. 

(c) Duration. Unless a shorter expira-
tion period is provided in the FDIC ap-
proval, an exemption permitted by 
paragraph (a) of this section may con-
tinue so long as it does not result in a 

monopoly or substantial lessening of 
competition, or is unsafe or unsound. If 
the FDIC grants an interlock exemp-
tion in reliance upon a presumption 
under paragraph (b) of this section, the 
interlock may continue for three years, 
unless otherwise provided by the FDIC 
in writing. 

§ 390.406 Change in circumstances. 
(a) Termination. A management offi-

cial shall terminate his or her service 
or apply for an exemption if a change 
in circumstances causes the service to 
become prohibited. A change in cir-
cumstances may include an increase in 
asset size of an organization, a change 
in the delineation of the RMSA or com-
munity, the establishment of an office, 
an increase in the aggregate deposits of 
the depository organization, or an ac-
quisition, merger, consolidation, or re-
organization of the ownership struc-
ture of a depository organization that 
causes a previously permissible inter-
lock to become prohibited. 

(b) Transition period. A management 
official described in paragraph (a) of 
this section may continue to serve the 
depository organization involved in the 
interlock for 15 months following the 
date of the change in circumstances. 
The FDIC may shorten this period 
under appropriate circumstances. 

§ 390.407 Enforcement. 
Except as provided in this section, 

the FDIC administers and enforces the 
Interlocks Act with respect to State 
savings associations and its affiliates, 
and may refer any case of a prohibited 
interlocking relationship involving 
these entities to the Attorney General 
of the United States to enforce compli-
ance with the Interlocks Act and this 
subpart. If an affiliate of a State sav-
ings association is subject to the pri-
mary regulation of another Federal de-
pository organization supervisory 
agency, then the FDIC does not admin-
ister and enforce the Interlocks Act 
with respect to that affiliate. 

§ 390.408 Interlocking relationships 
permitted pursuant to Federal De-
posit Insurance Act. 

A management official or prospective 
management official of a depository or-
ganization may enter into an otherwise 
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prohibited interlocking relationship 
with another depository organization 
for a period of up to 10 years if such re-
lationship is approved by the Federal 
Deposit Insurance Corporation pursu-
ant to section 13(k)(1)(A)(v) of the Fed-
eral Deposit Insurance Act, as amended 
(12 U.S.C. 1823(k)(1)(A)(v)). 

Subpart W—Securities Offerings 

§ 390.410 Definitions. 

(a) For purposes of this subpart, the 
following definitions apply: 

(1) Accredited investor means the same 
as in Commission Rule 501(a) (17 CFR 
230.501(a)) under the Securities Act, 
and includes any State savings associa-
tion. 

(2) Commission means the Securities 
and Exchange Commission. 

(3) Dividend or interest reinvestment 
plan means a plan which is offered sole-
ly to existing security holders of the 
State savings association which allows 
such persons to reinvest dividends or 
interest paid to them on securities 
issued by the State savings associa-
tion, and which also may allow addi-
tional cash amounts to be contributed 
by the participants in the plan, pro-
vided that the securities to be issued 
are newly issued, or are purchased for 
the account of plan participants, at 
prices not in excess of current market 
prices at the time of purchase, or at 
prices not in excess of an amount de-
termined in accordance with a pricing 
formula specified in the plan and based 
upon average or current market prices 
at the time of purchase. 

(4) Employee benefit plan means any 
purchase, savings, option, rights, 
bonus, ownership, appreciation, profit 
sharing, thrift, incentive, pension or 
similar plan solely for officers, direc-
tors or employees. 

(5) Exchange Act means the Securities 
Exchange Act of 1934 (15 U.S.C. 78a– 
78jj). 

(6) Filing date means the date on 
which a document is actually received 
during business hours, 9 a.m. to 5 p.m. 
Eastern Standard Time, by the FDIC, 
550 17th Street, NW., Washington, DC 
20429. However if the last date on which 
a document can be accepted falls on a 
Saturday, Sunday, or holiday, such 

document may be filed on the next 
business day. 

(7) Issuer means a State savings asso-
ciation which issues or proposes to 
issue any security. 

(8) Offer; Sale or sell. For purposes of 
this subpart, the term offer, offer to sell, 
or offer for sale shall include every at-
tempt or offer to dispose of, or solicita-
tion of an offer to buy, a security or in-
terest in a security, for value. How-
ever, these terms shall not include pre-
liminary negotiations or agreements 
between an issuer and any underwriter 
or among underwriters who are or are 
to be in privity of contract with the 
issuer. Sale and sell includes every con-
tract to sell or otherwise dispose of a 
security or interest in a security for 
value. Every offer or sale of a warrant 
or right to purchase or subscribe to an-
other security of the same or another 
issuer, as well as every sale or offer of 
a security which gives the holder a 
present or future right or privilege to 
convert the security into another secu-
rity of the same or another issuer, in-
cludes an offer and sale of the other se-
curity only at the time of the offer or 
sale of the warrant or right or convert-
ible security; but neither the exercise 
of the right to purchase or subscribe or 
to convert nor the issuance of securi-
ties pursuant thereto is an offer or 
sale. 

(9) Person means the same as in 12 
CFR 192.25, and includes a State sav-
ings association. 

(10) Purchase and buy mean the same 
as in 12 CFR 192.25. 

(11) State savings association means 
the same as in section 3(b) of the Fed-
eral Deposit Insurance Act (12 U.S.C. 
1813(b)), and includes a state-chartered 
savings association in organization 
which is granted conditional approval 
of insurance of accounts by the Federal 
Deposit Insurance Corporation. In addi-
tion, for purposes of § 390.411, State sav-
ings association includes any under-
writer participating in the distribution 
of securities of a State savings associa-
tion. 

(12) Securities Act means the Securi-
ties Act of 1933 (15 U.S.C. 77a–77aa). 

(13) Security means any non- 
withdrawable account, note, stock, 
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